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August 12, 2010

The Labor, Immigration, and Employee Benefits Division of the U.S. Chamber of Commerce
(Chamber) and the American Council on International Personnel (ACIP) have taken aleading
rolein calling for improvements to high skilled immigration programs to bring foreign talent to
work and create jobs in the United States.

This report was commissioned due to the need for a clear analysis of current high skilled
immigration programs and proposals from the perspective of employers, who are America’ s true
job creators. These professionals help our economy grow and remain competitive in the global
marketplace. On average, 50% or more of those graduating from U.S. universities at the
master’sand Ph.D. levelsin STEM (science, technology, engineering, and mathematics) are
foreign nationals.

While employersin the United States are doing more to attract American citizens into science,
technology, engineering, and mathematics (STEM) fields, professionals from around the world
are needed to fill jobs today.

Thus, the Chamber and ACIP support changes that would let business and economic need
determine the composition of an employer’ s workforce, not an arbitrary quota, lottery, or
commission. The U.S. economy will not be lifted out of recession by turning away top talent
from the U.S. workforce—the key to recovery is creating jobs. These workershelp U.S.
employers do just that and ultimately keep us competitive.
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Lynn Shotwell
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American Council
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Regaining America’s Competitive Advantage:

Making Our Immigration System Work

U.S. Chamber of Commerce and the American Council on International Personnel

By Stuart Anderson

Executive Summary

America’s greatness rests in itsinstitutions and its historic openness to new people and
innovations. Closing the door to highly educated individuals seeking opportunity and who aid the
competitiveness of U.S. companies will weaken, not strengthen, our country and will diminish
the competitiveness of American employers. In the global economy, investment follows the
talent and attempts to restrict the hiring of talented foreign-born professionalsin the United
States encourages such hiring to take place overseas, where the investment dollars will follow.

The analysisin “Regaining America’ s Competitive Advantage: Making Our Immigration
System Work," released by the U.S. Chamber of Commerce and the American Council on
International Personnel (ACIP), takes a balanced approach to employment-based immigration. It
recognizes that problems exist that should be addressed through administrative or legidative
means. Moreover, it is understood that in any dynamic situation where a market exists not all
will succeed and thiswill result in anger towards traditional targets, particularly the foreign-born.
This analysis finds the admission of high skilled foreign nationals provides significant benefits to
the U.S. economy and much of the criticism levied at such foreign nationals and their employers

is misplaced.



A recent report by the Department of Professional Employees, AFL-CIO — Gaming the

System — gathers together arguments that have become traditional for those advocating a closed
door policy for America. As such, it isworth examining the report, explaining where its portrait
of highly educated foreign nationals is incomplete or inaccurate, while also addressing which
immigration policies are most likely to create more jobs and innovation in the United States.

If the immigration policies recommended by the AFL-CIO had been in effect since 1990
few if any high skilled foreign nationals would have been allowed to work in the United States.
The innovations, complementary jobs, and companies created by such individuals would have
been lost — or created in other countries. While the arguments offered by the AFL-CIO are
couched in language of concern for foreign-born professionals, there is no evidencein its report
or other actions that the AFL-CIO believes highly educated foreign nationals have any legitimate
place in the American workplace or even in our society.

In sum, the position of the AFL-CIO isthat @) highly educated foreign nationals are
underpaid, and b) even if they are paid properly, Congress should prohibit them from working in
the United States because high skilled foreign nationals are not needed, and c) if U.S. employers
wish to hire high skilled foreign national's, a government commission should be established to
overrule those hiring choices and prevent these professionals from being eigible to work in the
United States.

The consequences of such a policy would be negative for U.S. employers, the U.S.

economy and Americans in general. It would weaken the competitiveness of important industries



at atime when recent economic conditions have aready clouded the financia situation of many

U.S. companies and organizations.

It is acommon mistake among critics of immigration to assume thereis only afixed
number of jobsin the economy. As discussed in this report, an examination of America’ s most
noted technology companies illustrates how this assumption is untrue. Between 2002 and 2009,
Qualcomm, Google, Amazon, Apple, Cisco, Oracle and Microsoft all (at least) nearly doubled
their overall employment (U.S. and non-U.S. employment combined). Amazon increased its
employment total from 7,500 to 24,300, a 224 percent increase from 2002 to 2009, while Apple
increased the number of its employees from 10,221 to 36,800, arise of 260 percent.

To varying degrees, these seven companies have hired high skilled foreign nationals on
H-1B visas. In 2009, Amazon’'s net income (earnings) was $902 million and Apple’ swas $5.7
billion. Can anyone plausibly argue that either Amazon or Apple —two of America’s most
successful companies over the past decade —would have been more successful or experienced
greater employment growth if they had been barred from hiring high skilled foreign national s?

Those arguing to place more restrictions on hiring foreign nationals have shown little
interest in whether particular U.S. employers are successful, never mind that they should have
the freedom to hire employees who the companies believe will make them successful. And thisis
crucia: Who isin abetter position to determine which employees are most likely to make Apple,
Amazon or other U.S. companies successful ? Is it critics of immigration, government
bureaucrats, or the companies themselves? Since immigration critics and agency officias have

no vested interest in whether particular U.S. companies are profitable the answer is self-evident.



This report also addresses the AFL-CIO’ s lack of intellectual consistency on

immigration. The unfortunate position of the AFL-CIO and some other critics of employment-
based immigration is that the entry of high skilled foreign nationals should be opposed under
almost any circumstances, though if the same individuals or international students had entered
the country illegally they would be welcomed and provided legal status. Legalization has a place
in the context of comprehensive immigration reform, but the AFL-CIO’ s position of favoring
those who entered illegally over highly educated foreign nationals who seek to work legaly is, at

minimum, intellectually inconsistent.

The findings of this report include:

- Leading high tech companies cite the role that highly educated foreign nationals have
played in their success. Google and other companies cite individual visa holders who
have made substantial contributions to their leading positions in the marketplace.

- The AFL-CIO and other critics argue America already has too much talent and should
block the entry of high skilled foreign nationals, including international students, into the
labor market. However, the real immigration-related problem is that many talented
people have not been able to stay in the United States after graduation because of low
guotas for H-1B visas and employment-based green cards.

- A large source of education funding in Americais derived from U.S. employers.
American businesses pay over $91 hillion ayear in state and local taxes directed toward

public education, according to the Tax Foundation. H-1B visas are alarge source of



scholarship money for U.S. students, with H-1B training and scholarship fees levied on

each petition (and renewal) having funded more than 53,000 math and science college
scholarships for U.S. students through the National Science Foundation.

Thereislittle evidence high skilled foreign nationals on H-1B visas are in genera paid
less than their American counterparts. A 2009 study by University of Maryland
researchers Sunil Mithas and Henry C. Lucas, Jr. showed foreign-born professionalsin
information technology (IT) actually earned more than their native counterparts: “This
result implies complementarity among American and foreign IT professionals and
supports the view that high-skill immigration can potentially make everyone (i.e.,
American as well asforeign workers) better off.”

The Economic Policy Institute, aresearch group closely aligned with the AFL-CIO,
concluded in arecent study, “the estimated effect of immigration from 1994 to 2007 was
to raise the wages of U.S.-born workers.”

Studies by University of California, Berkeley, economist Giovanni Peri reached the same
conclusion on the overall impact of immigration, noting that the foreign-born fill jobs,
but also create them through consumer spending, complementary skills, entrepreneurship
and other means. Peri concluded, “The United States has the enormous international
advantage of being able to attract talent in science, technology, and engineering from all
over the world to its most prestigious institutions.. . . The country is certainly better off
by having the whole world as a potential supplier of highly talented individuals rather

than only the native-born.”



Criticswho insist H-1B professionals are hired to “save money” fail to note that in

addition to the legal requirement to pay H-1B visa holders the higher of the prevailing
wage or actual wage paid to comparable U.S. workers, employers must pay significant
legal and government fees. The American Council on International Personnel estimates
combined H-1B and green card sponsorship costs (government/legal fees) can exceed
$35,000 for one individual.

Critics also ignore that the labor market is global and if U.S. employers were interested
only in lower labor costs they would shift al their work overseas. The average annual
salary in San Francisco for a systems engineer (computer networking/IT) with two years
of experience is approximately $62,400, compared to $6,000 in India and $5,500 in the
Philippines, according to PayScale.

Some have expressed fears that H-1B professionals hired by Indian technology
companies threaten the American workforce. In FY 2009, Indian tech companies used
approximately 4,800 new H-1B visas, which equals to 0.003 percent of the U.S. civilian
labor force, less than 1/100™ of 1 percent. When information technology services
companies —whether Indian or non-Indian — perform work in the United Statesit isonly
because U.S. companies believe such work makes their businesses more profitable. And
if such service providers enable U.S. businesses to concentrate on core functions and run
more effectively, then U.S. companies can hire more people in the long run.

As evidenced by the long backlogs, it is clear many employers sponsor skilled foreign

nationals for permanent residence (a green card). However, the recent argument that



using an H-1B visais only legitimate if the employer later sponsors the individual for a

green card ignores the history of H-1 temporary visas, the enormous time and expense to
sponsor individuals for permanent residence, and the legitimate need to serve customers
on projects of limited duration.

While concern about fraud is legitimate, the bottom line finding of 22008 U.S.
Citizenship and Immigration Services report is that there is little evidence of widespread
abuse among companies with more than $10 million in annual grossincome (revenues).
Only seven percent of companies with more than $10 million in annual revenues (eight
cases) audited were found to have suspected fraud or technical violations.

The responsible U.S. agencies should enforce current law, rather than Congress passing
new laws. An employer that commits fraud under the existing statute will not become
law-abiding under a new set of complex rules. Current immigration law already contains
significant deterrents to underpaying workers, including payment of back wages, civil
penalties from $1,000 to $35,000 per violation, and debarment of employers from H-1B
and other immigration programs.

As proposed by the AFL-CIO and others, a government commission to set the annual
number of temporary visas and green cards (or even eliminate employment categories)
would possess more power than the President or Congress in deciding immigration policy
matters, since its findings and recommendations would become law unless blocked by a
separate Congressional vote. Commission members' decisions would be inherently

subjective. The data do not exist to determine fine gradations in particular fields, never



mind to know the demand among all U.S. employers for specific specialties. In short, the

labor market is global, not only domestic. A key reason a“labor shortage” may not show
up in any government data is that employers find “work arounds” and take creative
action, such as offshoring, to address an inability to hire people they need here. A
government commission to set the annual level of temporary visas and green cards would
become a new set of obstacles employers would need to overcome to hire foreign
nationals and could effectively end employment-based immigration to the United States.
The vision of the AFL-CIO and other criticsis of afuture where American
employers have little or no access to highly educated foreign nationals. Such avision
ignores much accumul ated evidence about the benefits of foreign-born professionals:
A study by the National Venture Capital Association found “Over the past 15 years,
immigrants have started 25 percent of U.S. public companies that were venture-backed, a
high percentage of the most innovative companiesin America.”
In electrical engineering, 68 percent of the fulltime graduate students (master’s and
Ph.D.s) on U.S. college campuses were foreign nationals in 2006, according to the
National Science Foundation. In engineering overall, the percentage of foreign nationals
was 54 percent, and in computer science the proportion was 58 percent.
An overlooked benefit of admitting skilled foreign nationals is the achievements of their
children in America. Nearly half — 18 of 40 — of the finalists at the Intel Science Taent
Search in 2004 had parents who entered the country on H-1B visas (known as H-1 prior

to 1990).



- Paula Stephan (Georgia State University) and Sharon G. Levin (University of Missouri-

St. Louis) performed extensive research on the contributions of the foreign-bornin 6
areas of scientific achievement and concluded, “Individuals making exceptional
contributions to science and engineering in the U.S. are disproportionately drawn from
the foreign-born. We conclude that immigrants have been a source of strength and vitality
for U.S. science and, on balance, the U.S. appears to have benefitted from the educational
investments made by other countries.”

- Research by William Kerr (Harvard Business School) and William F. Lincoln (University
of Michigan) shows a connection between H-1B admissions and increased patent filings

both for cities and companies.

The best policy for the United States is one that sides with freedom and innovation, not
restriction. It isapolicy where the H-1B cap is either eliminated or set high enough that we
can let the market decide on the number of new skilled foreign nationals who work in
America each year. The best policy would ease the way for employers to sponsor high skilled
individuals for green cards by exempting from labor certification and current employment-
based immigrant quotas many who now languish in 6 to 20 year queues. Allowing top talent
who graduate from U.S. universities to gain a green card directly will help U.S. employers
retain the world’ s leading future innovators. K eeping the door open for high skilled foreign
national s strengthens America. Asis often the case, freedom, not restriction, is the right

choice.



I ntroduction

In arecent novel, Stephen King imagines atown in Maine that becomes enclosed by a
dome — nobody can get in and nobody can get out. As with most Stephen King novels things
don’t work out too well for the residents of that town. A lot of critics of immigration appear to
think many of America’s economic problems could be solved if we just build adome large
enough to cover the United States and keep out immigrants and temporary visa holders seeking
to work here. While presumably less graphic than in Stephen King' s imagination, the economic
consequences of blocking the entry of H-1B and L-1 visa holders, as well as skilled immigrants
who obtain green cards, would not be pretty.

The two biggest mistakes critics make in assessing immigration policy are to assume 1)
competition for labor and capital is domestic, rather than global, and 2) residents and new
entrants to the labor market in an economy compete for afixed number of jobs. Such mistaken
assumptions can be seen in the recent report Gaming the System, produced by the Department of
Professional Employees, AFL-CIO.? Those criticizing the hiring of foreign nationals on H-1B
visas — temporary visas good generally for six years® — assume the only aternative to hiring a
skilled foreign-born professional isto employ aU.S. worker. But that assumes hiring only takes
placein the U.S. labor market. In fact, when an employer needs work performed the options
include hiring aworker in the United States, employing an individual in aforeign country,
outsourcing the work either domestically or overseas, or refraining from filling the need due to

cost or other factors.
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More than 27,000 employersin America hired at least one H-1B visa holder in FY 2009.*

Increasingly, it is easy for even small organizations to have work done abroad rather than in the
United States. Websites devoted to temporary project work have proliferated and there are no
geographic boundaries on where the work is performed. Even tutoring U.S. students can be done
over the Internet from India or elsewhere, illustrating the shortsightedness of trying to “protect”
domestic jobs by placing onerous restrictions on high skilled foreign nationals working in the
United States.

Preventing a company from hiring aforeign national identified as the best candidate for a
job does not trandate into automatic employment for a U.S. worker. For example, due to the H-
1B quota being reached before the start (or end) of the past several fiscal years, there often have
been 8 to 12 months at time when it was prohibited for most employers to hire anyone on a new
H-1B petition. In other words, critics of H-1B visas got their wish: avirtual moratorium on new
H-1B professionals was in effect for nearly ayear at atime. Isthere any evidence this improved
the labor market for domestic workers during such periods?

In some years, U.S. Citizenship and Immigration Services received many more
applications than H-1B petitions available under the 65,000 annual limit (plus the 20,000
exemption for those with a master’s degree or higher from a U.S. university). That required the
petitions to be distributed by lottery. In other words, obtaining awork visafor askilled foreign
national is often so speculative that employers, of course, would chooseto hire aqualified U.S.

worker if available rather than gamble on the availability of an H-1B petition.
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Toillustrate the global nature of business and how labor costs are not the only factor in

corporate business decisions on where to locate work, consider the vast differencein salaries for
an individual holding the same job titlein India and the United States. (See Table 1.) The
average annual salary in San Francisco for a systems engineer (computer networking/IT) with
two years of experienceis approximately $62,400, according to PayScale.® The average annual
salary for the same position and experience in India (Delhi) is about $6,000, roughly one-tenth
the compensation for the same job in America. The average salary for the same position is even
lower in the Philippines ($5,500). Even in Ireland a comparable systems engineer could be hired
for an average of $43,200 in annual salary. The enormous wage difference calls into question the
claim that foreign nationals are hired for “cheap labor” in the United States, since they could be
hired at afraction of the cost in other countriesif the price of labor was the only issue. Under
U.S. immigration law, an employer must pay aforeign national on an H-1B petition in the
United States the higher of the actual or prevailing wage paid to similarly employed U.S.
workers. In contrast, there is no similar wage requirement if aU.S. or Indian firm hires an Indian

professional in India.
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Tablel
The Global Demand for Labor: Average Salary of Professional in U.S. and Globally

Salary of Systems Engineer (Networking/IT)
with Two Y ears Experience

San Francisco $62,400

Ireland (Dublin) $43,200

Romania $19,500

India (Delhi) $ 6,000

Philippines $ 5,500

Source: PayScale. Salary figures, as of May 2010, converted into U.S. currency and rounded to nearest hundred

dollars.

Jobsand High Technology

Another key premise of immigration criticsis only afixed number of jobs exist in the

U.S. economy, which would mean the addition of anyone to the labor force would result in the

loss of ajob for an American worker. The AFL-CIO and other immigration critics adhere to this

premise in advocating against the entry of both low and high skilled foreign workers. However,

the Economic Policy Institute, aresearch group the AFL-CIO hasrelied on to guide its

immigration positions, disputes this anti-immigration notion in the first sentence of arecent

policy paper, stating: “(A)lthough new immigrant workers add to the labor supply, they also

consume goods and services, which creates more jobs.

"6 (The Economic Policy Institute study

isdiscussed in more detail below in the section on wages.)
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In addition to creating jobs by increasing consumption, which adds to the demand for

labor, foreign-born workers can create jobs through entrepreneurship. A 2006 study released by
the National Venture Capital Association details a number of individuals who came to America
as international students, and obtained atemporary visato work in the United States, and later
started abusiness.” Creating innovations, improving economies of scale, and complementing
existing workers or professionals can also lead to a greater demand for labor and more jobs.

In an article entitled “ One lump or two,” The Economist magazine once explained the
“lump of labor” fallacy that affects debates on immigration and other issues: “One often hears
that immigrants are stealing jobs . . . Along with these simple ‘ explanations’ comes an
outpouring of simple *cures': why not cut working hours so that there are more jobs to go round,
or keep out cheap imports or foreign workers? There isa common fallacy at the bottom of both
explanations and cures. It is that the output of an economy, and hence the amount of work
available, isfixed. Both history and common sense show that it is not. Economists call thisthe
lump of labor fallacy.”®

Today, we often hear demands for more “ American” jobs in companies or industries that
did not exist 25 years ago or employed few peopleif they did. Marc Andreessen, afounder of
Netscape, has said, “When | was involved in creating the first Internet browser in 1993, | can tell
how many Internet jobs there were, there were 200. | can tell you how many there are now,
there's two million now. We created new jobs in the next 10 years.”®

Figures 1 and 2 illustrate the growth in employment at seven of America s most noted

technology companies — Qualcomm, Google, Amazon, Apple, Cisco, Oracle and Microsoft.
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These companies either did not exist two decades ago (Google, Amazon) or employed far fewer

people at that time (Qualcomm, Apple, Cisco, Oracle and Microsoft). Between 2002 and 2009 all
of these companies at |east nearly doubled their overall employment (U.S. and non-U.S.
employment combined). Amazon increased its employment total from 7,500 to 24,300, a 224
percent increase from 2002 to 2009. Apple increased the number of its employees from 10,221 to
36,800, arise of 260 percent.*®

Figurel

Employment Growth at U.S. Technology Companies
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Source: Hoovers, National Foundation for American Policy; employment figures are worldwide. Totals
For Google and Cisco are for late 2008.
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To varying degrees, these seven companies have hired skilled foreign nationals on H-1B

visas. In FY 2009, Amazon hired 192 individuals on new H-1B visas, while Apple hired 168,
according to U.S. Citizenship and Immigration Services (USCIS) data. Many of these H-1B visa
holders will be sponsored for green cards and become key personnel for many years at these
companies. In 2009, Amazon'’s net income (earnings) was $902 million and Apple' s was $5.7
billion. Can anyone plausibly argue that either Amazon or Apple —two of America’s most
successful companies over the past decade —would have been more successful or experienced

greater employment growth if they had been barred from hiring high skilled foreign national s?

Figure 2
Percentage Increase in Employment at Major U.S. Technology
Companies: 2002-2009
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Source: Hoovers, National Foundation for American Policy; employment figures are worldwide. Totals
for Cisco are for late 2008.
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Those arguing to place more restrictions on hiring foreign nationals have shown little

interest in whether particular U.S. employers are successful, never mind that they should have
the freedom to hire employees who the companies believe will make them successful. And thisis
crucial: Who isin abetter position to determine which employees are most likely to make Apple,
Amazon or other U.S. companies successful ? Is it critics of immigration, government
bureaucrats, or the companies themselves? Since immigration critics and agency officias have
no vested interest in whether particular U.S. companies are profitable the answer is self-evident.
Only profitable and successful employers hire people and expand, while unsuccessful
companies shed employees and eventually go out of business. Microsoft Chairman Bill Gates,
who knows a great deal about creating a successful company, has credited the firm’s ability to
hire skilled foreign nationals for hel ping the company grow. “Microsoft has found that for every
H-1B hire we make, we add on average four additional employees to support them in various
capacities,” according to Gates' testimony before the House Committee on Science and
Technology.™ Discussing the inability of companies to hire individuals on H-1B visas because of
the low annual quota that typically becomes exhausted every fiscal year, Gates said, “As aresult,
many firms, including Microsoft, have been forced to locate staff in countries that welcome
skilled foreign workers to do work that could otherwise have been done in the United States, if it
were not for our counterproductive immigration policies.”*? In 2007, in part as aresponse to
frustration with U.S. immigration laws, Microsoft announced the building of a software

development center in Canada.
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High tech companies cite the role foreign-born professionals have played in their success.

The man who led the devel opment team for Word and Excel — two of Microsoft’s most
profitable products — is Hungarian-born Charles Simonyi, former chief architect of the
company.*® Simonyi had left Hungary and eventually became an international student in a
graduate program at Stanford University, where he earned a Ph.D. in computer science. He
worked first for Xerox’ Palo Alto Research Center. When Microsoft hired Simonyi in 1981 the
company had only 40 other employees.**

U.S. immigration laws are bureaucratic, cumbersome and generally inadequate for global
companies. Just ask executives at Google. “[W]e're not the only ones recruiting talented
engineers, scientists, and mathematicians,” said Laszlo Bock, Vice-President for People
Operations at Google in testimony before the House' s immigration subcommittee. “The fact is
that we are in afierce worldwide competition for top talent unlike ever before. As companiesin
India, China, and other countries step up efforts to attract highly skilled employees, the United
States must continue to focus on attracting and retaining these great minds. . . As a global
company, Google is fortunate to be able to have employees work for us in other countries if they
are not allowed to stay in the U.S.”*

Small businesses and U.S. educational or non-profit entities generally do not possess the
resources or logistical capacity of companies the size of Google or Microsoft to establish
overseas offices. That means such employers likely would have to go out without an outstanding

high skilled foreign national when the H-1B cap is reached or another obstacle prevents hiring.
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This could impede the ability of small businessesto grow into larger companies, sincetalentisa

crucial component of successful enterprises.

In the course of the recruitment processit is common for American companies to come
across talented individual's, including on college campuses, born in the United States. According
to Google, 90 percent of its employees are American citizens or lawful permanent residents.
“Google's hiring process is rigorous, and we make great efforts to uncover the most talented
employees we can find. Often times, many of these exceptional employees were born herein the
United States and have spent their whole lives here. But in other cases, the most talented

software engineer or product manager we can find happens to have been born elsewhere,” said

Bock.®
Figure3
Increase in Employment at Google: 2002-2009
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Source: Hoovers, Company data, National Foundation for American Policy; employment
figures are worldwide.
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Approximately eight percent of Google's U.S.-based employees are working on H-1B

temporary visas. “So, while nine out of 10 of our employees are citizens or permanent residents,
our need to find the specialized skills required to run our business successfully requires usto
look at candidates from around the globe — many of whom are already in the U.S. studying at one
of our great universities,” said Bock. “It is no stretch to say that without these employees, we
might not be able to devel op future revolutionary products like the next Gmail or Google
Earth.”*

At the hearing, Bock shared two examples of H-1B visa holders at Google:

Orkut Buyukkokten was born in Konya, Turkey, and later received his Ph.D. in computer
science from Stanford University. He joined Google as a software engineer in 2002
through the H-1B visa program. Every engineer at Googleis alotted what we call "20
percent time," giving them the freedom to spend one day aweek pursuing whatever
projects interest them. In his 20 percent time, Orkut devel oped and programmed a new
social networking service, which Google later launched publicly and dubbed — you
guessed it —"orkut." Today, orkut —the web service — has tens of millions of users
worldwide, and is so popular in Brazil that Orkut — the person — was treated as a cel ebrity
on arecent visit there. After spending four yearsin the U.S. on an H-1B visa, Orkut
recently received his green card for permanent residency.

Krishna Bharat joined Google even earlier, in 1999, and a so through the H-1B program.
A native of India, he received his Ph.D. from Georgia Tech in human computer
interaction. His work on web search at DEC Systems Research Center and at Google
earned him several patents, and he is a noted authority on search engine technology.
Krishnawas one of the chief creators of Google News, our service that aggregates more
than 4,500 English-language news websites around the world. Today, Krishna serves as
Google's Principa Scientist, and he, too, has received his green card for permanent
residency.

Without Orkut and Krishna— and many, many other employees — Google would not be
ableto offer innovative and useful new products to our users. Immigration laws that
enable us to attract and retain highly skilled workers, regardless of their country of origin,
make that possible.’®
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Based on the size of Google s workforce, it is apparent the company hires foreign

nationals in addition to Americans, not instead of them. “We believe that it isin the best interests
of the United States to welcome into our workforce talented individuals who happen to have
been born elsewhere, rather than send them back to their countries of origin,” said Bock. “But
this doesn't mean we don't recruit herein the U.S., or that American workers are being left
behind. To the contrary, we are creating jobs here in the U.S. every day.”

“However, many of our core products are created and improved herein the U.S., and we
believe that worker satisfaction is higher when employees can work in the location they prefer.
Being able to have H-1B visa holders remain in the U.S., building our products and expanding
our business, aso translates into more jobs and greater economic growth here at home,” said
Bock. “America’s edge in the world economy depends on the ability of U.S. companiesto
innovate and create the next generation of must-have products and services. And that ability to
innovate and create in turn depends on having the best and brightest workers.”*°

Critics argue companies do not hire the best and brightest, that many of the workers on
H-1B are younger and have yet to prove themselves. But just like a sports team, companies seek
people with both proven experience as well as those who display promise. Who better than the
employer isin the best position to judge whether someone will help a firm succeed now and/or in
the future? If businesses are overlooking talented native-born individuals, then, in a market
economy, eventually other companies will snap up that talent and become successful, in effect,

punishing those employers who ignored exceptional workers.
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The mgjority of H-1B visa holders admitted each year have earned a master’ s degree or

higher. In FY 2008, 57 percent of H-1B professionals hired for initial employment in the United
States had a master’ s degree or higher, according to the Department of Homeland Security.
Forty-one percent earned a master’s degree, 11 percent earned a Ph.D. and 5 percent a
professional degree.”

Some argue America should only admit high skilled immigrants or temporary visa
holders who have already established alevel of proven genius, turning the H-1B visainto an
“Einstein Visa.” However, even Nobel Prize winners are often only promising students when
they first arrive in America. Australian-born Elizabeth Blackburn, who came to the United States
as an international student in 1975 is an example. In 2009, more than 30 years after her arrival in
the U.S., Blackburn was awarded the Nobel Prize for Medicine, along with fellow immigrant
Jack Szostak, born in London, and American-born Carol Greider. Greider and Blackburn
“published a paper announcing the discovery of the enzyme telomerase.”?* Dr. Blackburn and
Dr. Szostak established that “repeated DNA sequences make up the tips of each chromosome.” %
Research into cancer, cardiovascular disease and other age-related illnesses has been aided by the

discovery.®
America’ s Biggest Problem: Too Much Talent?

When is the last time you heard a coach or general manager of a sports franchise say:

“The problem is we have just too much talent. We really need to take talent off our team and let
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those guys go play for other teams’? In the real world, any coach or general manager who

ventured such an argument would be looking for ajob himself.

As strange as it may sound, critics of high skilled immigration have put forward precisely
that proposition, arguing Americais producing too much talent and that we need to make sure
foreign nationals, no matter how productive or inventive, leave America (or are blocked from
entering in the first place) and go work in other countries or for foreign competitors.

In avariation on the “lump of labor” fallacy, it isargued, even if thereis not afixed
number of jobsin the U.S. economy, then surely there are only a specific number of jobsin
certain fields. But in an economy where two decades ago virtually no one worked in e-commerce
or in jobs connected to the Internet — where companies named Google, Amazon and eBay did not
even exist — it is unwise to assume anyone knows or can predict how many workers and with
which skills U.S. employersrequire.

It should be a controversial notion that the U.S. government possesses the ability to
determine precisely how many workers of a particular type are needed in a market-based
economy. (See later discussion on proposal to establish a commission to regulate the supply of
foreign-born workers.) The Urban Institute’ s 2007 report illustrates how difficult it is to attempt
such “bean counting.”

To reach its conclusion that Americais producing too much talent, the Urban Institute
sought to match science-related jobs with U.S. degree production by using a definition of science
and engineering (S&E) jobs that excluded 8 million employed U.S. professionals who use their

math and science degrees in the place of work.* The designation “science and engineering
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occupation,” which the Urban Institute used, is a poor measure of the math, science and

engineering labor market. According to the National Science Foundation, “The S& E labor force
does not include just those in S& E [science and engineering] occupations. S& E skills are needed
and used in awide variety of jobs.” %

The Urban Institute study used a 4.8 million figure for science-related jobs (those jobs
formally defined as S& E), even though nearly 13 million workers say they need a knowledge at
alevel of abachelor's degree or higher in science and engineering fields to perform their jobs. As
explained in the National Science Foundation’s Science and Engineering Indicators (2008):
“Approximately 12.9 million workers said in 2003 that they needed at least a bachelor’ s degree
level of knowledge in S& E fields in their jobs. However, in that year only 4.9 million werein

occupations formally defined as S& E.”?°

The Nationa Science Foundation notes:

- “Fifteen million workers in 2006 had an S&E degree as their highest degree and 17
million have at least one degree in an S& E field.

- “Sixty-six percent of S& E degree holders in non-S& E occupations say their job is related
to their degree, including many in management and marketing occupations.

- “Fifty-five percent of S& E degree holders who spent at least 10% of their work hours on

R&D [research and devel opment] were in non-S& E occupations.”

In sum, any effort that attempts to identify the precise number of workers needed in a
given field is fraught with difficulty and is, in fact, impossible, given the vagaries of consumer
demand, competition, future economic conditions and the potential impact of innovations on the

marketplace. Moreover, as we have seen, even a good organization such as the Urban Institute
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can adopt an inadequate definition of jobs or occupations that can result in missing about 8

million workers, roughly the size of the combined populations of Maine, New Hampshire, Rhode

Island, Montana, South Dakota, Alaska, North Dakota, Vermont and Wyoming.

The Actual Problem

An excessive number of talented people is not America’ simmigration-related problem.
The actual problem isthat many of these talented people we would like to see stay in the United
States after graduation need atemporary work visa, usualy an H-1B visa, and may be unable to
get one.

The importance of foreign nationals to the U.S. economy in key fields can be seenin
recent statistics. In electrical engineering, 68 percent of the fulltime graduate students (master’s
and Ph.D.s) on U.S. college campuses were foreign nationals in 2006. In engineering overal, the
percentage of foreign nationals was 54 percent, 47,484 out of 87,818 students.?®

Table2
Per centage of Foreign Nationalsin U.S. Engineering Programs (2006)

Field Per cent Fulltime Fulltime Graduate
Graduate Studentswith | Studentswith Foreign
Foreign Student Visas Student Visas

Electrical Engineering 68.2% 18,683
Engineering (Total) 54.1% 47,484

Source: National Science Foundation/Division of Science Resources Statistics, Survey of Graduate
Students and Postdoctorates in Science and Engineering. Tables 18 and 21 of Graduate Students
and Postdoctorates in Science and Engineering: Fall 2006.
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percent in physics are also foreign nationals.”

In computer science 58 percent of the fulltime graduate students (masters and Ph.D.s) are

foreign nationals, while 61 percent of the students in statistics, 60 percent in economics and 46

Table3
Foreign Nationalsin U.S. Graduate School Programsin Selected Fields (2006)
Field Percent of Fulltime Total Fulltime
Graduate Students Graduate Students
with Foreign with Foreign
Student Visas Student Visas
Statistics 60.8% 1,960
Economics (except
agricultural) 59.6% 5,966
Computer Sciences 58.4% 16,801
Physics 45.9% 5,707
Chemistry 40.7% 7,712
Mathematics/Applied
Mathematics 39.4% 4,862

Source: National Science Foundation/Division of Science Resources Statistics,
Survey of Graduate Sudents and Postdoctorates in Science and Engineering.
Tables 18 and 21 of Graduate Students and Postdoctorates in Science and

Engineering: Fall 2006.

individual’s career.
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Theissueisnot only accessto talent for U.S. employers, although thisisimportant. A
broader economic problem for the United Statesisif international students cannot work in
America after graduation many will decide not to come in thefirst place to study. Working in the

U.S. after graduation helps defray the cost of an American education and can be important for an




While U.S. immigration policy often seems determined to prevent international students

from staying to work in the United States, other countries view America s loss as their gain.
Canadian consulates in the United States actively recruit skilled foreign nationals to work in
Canada. “Each year, awave of foreign-born employeesin the U.S. exhausts the sixth and final
year of work visas known as H-1Bs — documents created for companies who can’t find
homegrown talent to fill certain jobs,” reports the Canadian magazine Macleans. “But politicians
in Congress have for years fought for a cap on the number of new H-1Bs (it now stands at
85,000), which has left thousands of educated, skilled workers out in the cold. It is these workers
Ottawa has been targeting, and its efforts appear to be paying off. During the period from 1998
to 2008, the number of skilled workers coming into the country from the United States more than
doubled, from 1,969 to 4,085.”*

Highly educated foreign nationals are acutely aware of the ebbs and flows of immigration
policy. According to a 2009 survey of 1,200 internationa students, “The vast magjority of foreign
students, and 85 percent of Indians and Chinese and 72 percent of Europeans are concerned
about obtaining work visas” in the United States.®* This relates largely to obtaining H-1B
temporary visas, since the supply has often been exhausted before or during afiscal year. The
Duke University and University of California, Berkeley survey also found 55 percent of Chinese,
53 percent of Europeans and 38 percent of Indian students said they were concerned about
obtaining permanent residence.* These are high percentages given that green card sponsorship is

usually much further away on the timeline for most international students.
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If many outstanding foreign nationals continue to see brighter futuresin their home

countries, then it leaves the U.S. economy vulnerable to losing a pool of talent that has hel ped
spur jobs, growth and innovation inside the United States. Moreover, without those international
students many graduate programs on U.S. campuses would not be available for American
students.

In its recent report, the AFL-CIO comments on the rise in computer science Ph.D.sfrom
American universities since 2002. However, the number of individuals completing Ph.D.sin
computer science from 2002 to 2007 actually would have declined if foreign national s were not
included in the totals. While doctorates in computer science more than doubled from 2002 to
2007, if foreign nationals decided not to study in America during those years —for example, if
new laws had made it impossible to work in America after graduation — Ph.D. production in
computer science from U.S. universities would have fallen by more than 9 percent during those
years33

But shouldn’t U.S. employers do more to educate Americans for technol ogy-related jobs?
The difficulty with a standard of “more” isit impliesalevel that would never satisfy critics. In
the United States, education policy isthe domain of local, state and (increasingly) federal
officias. U.S. businesses do not possess the authority to change education or school policies,
though the vast majority of company employees are U.S. citizens so American businesses
already possess plenty of incentive to see better education results.

A large source of education funding in Americais derived from U.S. employers.

American businesses pay over $91 billion ayear in state and local taxes directed toward public
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education, according to the Tax Foundation.>* Major and local businesses also fund charitable

activities related to education, including sponsoring math and science competitions. Oracle, Intel
and Microsoft and other corporations have made considerable charitable contributions aimed at
improving U.S. education. Microsoft stock has funded the Gates Foundation’s contributions of
more than $3 billion to U.S. public education.®

H-1B visas have become alarge source of funding for scholarship money for U.S.
students. Under U.S. law, theinitial petition and renewal of an H-1B professional mandates a
$1,500 tax/fee that comes directly from U.S. employers to fund scholarships for U.S. students
and job training for American workers. Since Congress initiated the scholarship/training feein
FY 1999 — and raised the level twice — employers have paid more than $2 billion in such fees.*
These fees for H-1Bs have funded more than 53,000 math and science college scholarships for
U.S. students through the Nationa Science Foundation. The fees have also been used to pay for
hands-on science programs for 190,000 middle and high school students and 6,800 teachers.
Training has been provided to more than 55,000 U.S. workers with the company-paid H-1B

fees.®’

Innovation Matters, Especially When the Economy Slows

Some argue that if U.S. employers lay off workers they should not be allowed to hire
high skilled foreign nationals. But such an argument implies all people and al job functions are
identical. Often even successful companies that grow their workforce year after year will find the

need to stop growing and retrench due to market or economic conditions out of their control. In
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these situations the worst policy would be to prevent such companies from hiring skilled

personnel in key positions.

Research by William Kerr (Harvard Business School) and William F. Lincoln (University
of Michigan) show a connection between H-1B admissions and increased patent filings. They
found this connection both for cities and companies. In 2006, the Indian and Chinese inventors
share of U.S. domestic patents filed by Intel and Applied Materials exceeded 30 percent,
according to Kerr and Lincoln. In Intel’ s case the Indian and Chinese share increased from
around 20 percent in 1995 to nearly 40 percent a decade later. For both IBM and Microsoft the
Indian and Chinese inventor’s share of U.S. domestic patents increased to over 20 percent by
2006, nearly doubling since 1995.%

Sometimes layoffs occur because a product or service has outlived its place in the market.
In order to grow, companies generally need to develop new or improved products and services,
and need to shift resources with that in mind. Hiring high skilled foreign nationals alongside U.S.

professionals can help a company retain its competitive edge in the marketplace.

H-1Bsand the U.S. Labor Force

As one can see in Figure 4, new H-1B visa holders represent a small number of workers
when compared to the size of the U.S. labor force. In 2009, new H-1B visa holders accounted for
0.06 percent of the U.S. labor force.*

Table 4 showsthat in FY 2009, 27,288 employers hired at least one individual on a new

H-1B petition, according to USCIS. A total of 18,747 employers, or 69 percent, hired only one
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foreign national on anew H-1B petition. Overall, 96 percent of the employers (26,304 of 27,288)
hired 10 or fewer individuals on anew H-1B petition. U.S. employers who hired only one to 10

new H-1B visa holders utilized 52 percent of the new H-1B petitionsin FY 2009.%

Figure4

New H-1B Visa Holders Compared to the Size of the
U.S. Labor Force (2009)
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New H-1B Visa Holders U.S. Labor Force

Source: U.S. Citizenship and Immigration Services, U.S. Department of Labor, National
Foundation for American Policy
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Table4
EmployersUsing H-1B Visasin FY 2009

EmployersHiring 1 or morenew H-1B visa holders 27,288
EmployersHiring 1 to 10 new H-1B visa holders 26,304
EmployersHiring 1 new H-1B visa holder 18,747

Source: U.S. Citizenship and Immigration Services

H-1B Visas and Wages

Since Americans cherish a merit-based selection process for hiring in the workplace,
opponents of H-1B visa holders must argue skilled foreign nationals are paid less than their
native counterparts. Such an argument makes sense for political reasons: If opponents were to
concede foreign national s are working for comparable wages, then critics would be asking for
political support to deny opportunity to other people based only on the desire to block
competition. The “cheap labor” argument is tinged with nationalism. It asks Americans and their
elected representatives to believe individuals born outside the United States have little of valueto
offer prospective employers except awillingness to work for less.

Research indicates the foreign-born in general do not lower the wages of natives and that
H-1B visa holdersin specific are not harming the earnings of Americans. The policy think tank
most closely aligned with the labor movement, the Economic Policy Institute (EPI), recently
issued a paper that found immigration is likely to raise — not lower — the wages of natives. This
result is similar to other research on the topic in recent years and contradicts the argument by

labor unions and opponents of immigration more generally that the foreign-born harm the
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employment prospects of natives. “A key result from thiswork is that the estimated effect of

immigration from 1994 to 2007 was to raise the wages of U.S.-born workers. . . ” according to
the study author EPI economist Heidi Shierholz.”** Thisfinding is similar to other research,
including that of economist Giovanni Peri, who also concluded immigration raises the wages of
natives.

In a paper for the Washington, D.C.-based Immigration Policy Center, University of
Cdlifornia, Berkeley economist Giovanni Peri addressed the benefits of high skill foreign
nationals being allowed to work in America. “ The United States has the enormous international
advantage of being able to attract talent in science, technology, and engineering from all over the
world to its most prestigious institutions . . . The country is certainly better off by having the
whole world as a potentia supplier of highly talented individuals rather than only the native-
born,” he wrote.*?

Peri explained the reason his research shows a gain from immigration to native-born
Americans with a college degree:

Therelatively large positive effect of immigrants on the wages of native-born workers

with a college degree or more is driven by the fact that creative, innovative, and complex

professions benefit particularly from the complementarities brought by foreign-born
scientists, engineers, and other highly skilled workers. A team of engineers may have
greater productivity than an engineer working in isolation, implying that aforeign-born
engineer may increase the productivity of native-born team members. Moreover, the
analysisin this paper probably does not capture the largest share of the positive effects
brought by foreign-born professionals. Technologica and scientific innovation is the

acknowledged engine of U.S. economic growth and human talent is the main input in
generating this growth.*
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The Economic Policy Institute study examined the impact of “foreign-born” workers,

which, the author notes include “naturalized U.S. citizens, permanent residents, temporary visa-
holders, refugees, or undocumented workers.”** Shierholz states it was not possible to identify
all subgroups within the data used: “We cannot, for example, answer the question of whether the
H-1B temporary visa program is suppressing the wages of high tech workers, or whether
undocumented farm workers are suppressing wages in agriculture. What we estimate is the
effect of increase in the foreign-born labor supply on the relative wages of native-born workers
overal and by education level, gender, and age. In this analysis we find little evidence of large
negative impacts, though we acknowledge that this may be masking very different outcomesin
certain localities, industries and occupations.”* This caveat may reflect a desire not to quarrel
with the view held by some in the labor movement that individuals on temporary visas must
harm native workers (whether or not the facts support that proposition).

The Economic Policy Institute study and other research indicates there islittle evidence
H-1B temporary visa holders harm natives. Shierholz points out the economic literature
distinguishes between workers who are “substitutes for” or “complementsto” other workers. “1f
natives and immigrants fulfill different roles in the production process, then they may play
complementary roles, and it is less likely that the supply shock in one group will hurt the other
groups, and it may in fact help them,” notes Shierholz.*

Madeline Zavodny, aresearch economist at the Federal Reserve Bank of Atlanta,
guestions the view that widespread underpayment of H-1B professionals exists. She examined

dataon U.S. workers and labor condition applications for H-1Bs. Zavodny found, “H-1B
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workers [also] do not appear to depress contemporaneous earnings growth.” Asto

unemployment, the study concluded that the entry of H-1B computer programmers “do not
appear to have an adverse impact on contemporaneous unemployment rates.” The study also
noted that some results "do suggest a positive relationship between the number of LCA [Labor
Condition] applications and the unemployment rate a year later.” Zavodny concluded: “None of
the results suggest that an influx of H-1Bs as proxied by Labor Condition Applications filed
relative to total IT employment, lower contemporaneous average earnings. Indeed, many of the
results indicate a positive, statistically significant relationship.” This could indicate H-1B
professional's are complementary to native professionals.*’

While much of the research attempting to find the impact of H-1B visa holders on natives
has focused on computer programmers, less than half (52,984 or 48 percent) of the H-1B
petitions issued for initial employment in FY 2008 were for “ occupations in systems analysis and
programming,” according to the Department of Homeland Security.*® H-1B visa holders are
spread across many other fields, including accounting, engineering, medicine and education.
Much of the competition for U.S. programming work has become global, as a good deal of the
work can be done in other countries. Still, it is programmers who tend to be the most activein
their opposition to the entry of H-1B visa holders.

A 2009 study by University of Maryland researchers Sunil Mithas and Henry C. Lucas,
Jr. found foreign-born professionals in information technology (IT) earned more than their native
counterparts. “ Contrary to the popular belief that foreign workers are a cheap source of labor for

U.S. firms, we find that after controlling for their human capital attributes, foreign IT
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professional s (those without U.S. citizenship and those with H-1B or other work visas) earn a

salary premium when compared with IT professionals with U.S. citizenship,” wrote Mithas and
Lucas. “Firms pay a premium not for the education of non-US citizens, but for their IT skills as
reflected in their IT experience.”* The study examined the skills and compensation of over
50,000 IT professionalsin the United States between 2000 and 2005. Similar to Zavodny, Mithas
and Lucas conclude, “This result implies complementarity among American and foreign IT
professionals and supports the view that high-skill immigration can potentially make everyone
(i.e., American aswell as foreign workers) better off.”*

The Economic Policy Institute paper looked at the impact of immigration on college-
educated workers overall and did not find a negative effect. The EPI paper found the impact of
immigration between 1994 and 2007 was to raise by 0.7 percent the wages of the U.S.-born
college-educated (the Americans who are most likely to compete with skilled foreign

nationals).™

High Fees Paid By U.S. Employers: An Overlooked Part of the H-1B Wage | ssue

The law requires employers to pay an H-1B visa holder the prevailing wage or the actual
wage paid to other comparable U.S. workers. In addition, the complexity of U.S. immigration
law and regul ations requires employers to pay immigration attorneys, as well as an assortment of
mandated government fees when hiring foreign nationals.

The American Council on International Personnel estimates the government and legal

feesfor petitioning for an H-1B professional and renewing that petition after three years would
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be $8,540 to $15,083. Without the renewal or dependents, the cost would range from $4,120 to

$6,751.% Thisincludes legal costs, government-mandated training/scholarship fees, an anti-fraud
fee, and application and visafees. (See Table 5.)

Critics fail to mention these large fees, which certainly undermine the argument that H-
1B professionals are hired to save money. The time and uncertainty involved in the H-1B process
also is an expense, atype of tax on hiring foreign nationals. Moreover, the legal and government
fees do not include the hours spent by an employer’s human resources department and the need

to hire HR people knowledgeable in the complexity of immigration law and procedures.

37



Table5
L egal and Government Feesto Petition for an H-1B Visa Holder

VISA

LEGAL FEES (est.)

GOV'T FEES

TOTAL

H-1B Visa Fees

$1,800 — 2,500
(employer pays attorney
feesrelated to filing the
LCA and the H-1B
petition, and typically
pays other attorney fees)

$1,500 education/training fee
(employers pay, unless exempt)
$500 anti-fraud fee (employer
pays)

$1,000 (optional) premium
processing (employer or
employee may pay, but
employer typically pays;
employee may pay to facilitate
personal travel)

$320 application fee (employer
pays)

Additional feesif consular
processed:

$131 (Visaapplication
processing)

$0—800 (Visa

i ssuance/reciprocity)

$4,120 to $6,751

H-1B Visa Extension Fees

$1,800 — 2,500
(employer pays attorney
feesrelated to filing the
LCA and the H-1B
petition, and typically
pays other attorney fees)

$1,500 education/training fee
(employers pay, unless exempt)
$500 anti-fraud fee (not
required if extension under the
same employer)

$1,000 (optional) premium
processing (employer or
employee may pay, but
employer typically pays)

$320 application fee (employer
pays)

Additional feesif consular
processed:

$131 (Visaapplication
processing)

$0—800 (Visa

i ssuance/reciprocity)

$3,620 to $6,751

H-4 Dependent Fees

$500 — 750 (employer
often pays, but not
required)

$300 application fee (employer
usually pays but not required)
Additional feesif consular
processed:

$131 (Visaapplication
processing)

$0—400 (Visa

i ssuance/reciprocity)

$800to $1,581

TOTAL H-1B COSTS

$8,540 to $15,083

Source: American Council on International Personnel, found at www.acip.com
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The cost to sponsor an individual for agreen card (permanent residence) is much higher

and involves an even greater degree of uncertainty and time commitment for the employee and

the employer. The American Council on International Personnel estimates the costs for

sponsoring an employment-based immigrant for a green card to be between $12,135 and

$23,270. (These are fees beyond the H-1B petition costs. See Table 6.) The complexity of a case

can affect the costs and the type of paid advertising necessary to fulfill the requirements of “labor

certification,” which the U.S. government requires to show there is no available and equally

qualified U.S. worker for the job. Combined H-1B and green card sponsorship costs could

exceed $35,000 for one individual.

Table6

Legal and Government Feesfor Sponsoring an Employment-Based | mmigrant
for Permanent Residence (Green Card)

LEGAL/OTHER FEES (est.)

GOVERNMENT FEES

TOTAL

$10,000 —12,000 (this includes
legal feesfor preparing labor
certification, adjustment and
consular processing.)
$500-$8,000 estimated costs for
advertising/recruitment will vary
depending on location, dates and
length of advertising (employer
must pay for labor certification
costs, cannot ask employee to
reimburse)

$500 per family member

$500 per EAD extension

$500 per advance parole
extension

(Employer must pay attorneys’
fees for green card if the same
attorney represents both employer
and employee)

$150 — 300+ estimated costs for medical exam
and any necessary vaccinations (employee may
pay)
$1,000 (optional) premium processing for Form
1-140 (available for certain EB-1, EB-2 and EB-
3 applicants)
$1,485 thisincludes:
-$0 Labor Certification
-$475 (Form [-140)
-$1010 ($930 for Form 1-485 + $80 for the
biometric fee)
*employer is not required to pay but the
[-140 isfiled by and typically paid for
by the employer
Additional feesif consular processed:
$485 ($355 Immigrant visa application fee per
person + $45 Immigrant Visa Security
Surcharge + $85 fingerprint fee) — fees are the
same for each separate family member

$12,135-$23,270

(does not include family
members, or any legal fees
for EAD or advance parole
extension costs that might
be required dueto
processing delays)

Source: American Council on International Personnel, found at www.acip.com
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The Indentured Servant Myth

One of the phrases critics attach to H-1B visa holdersis “indentured servants.” Any
serious examination shows that unless an employer is violating the law —and a worker
countenances such a violation — the comparison between H-1B professionals and indentured
servants is a gross misrepresentation of reality.

The law does not require an H-1B professional to stay with a specific employer or for an
employer to make such an employee pay back costs incurred in the hiring process. Under the
law, H-1B visa holders can change employersif another employer files a petition on their behalf.
In fact, Congress made it easier for those in H-1B status to change jobs by allowing movement to
another employer before all paperwork is completed. “\When the economy is good, someone on
an H-1B can usually get anew job in afew weeks,” said Warren Leiden, partner, Berry
Appleman & Leiden LLP.

Data from the Department of Homeland Security show that in FY 2008 more H-1B
applications were approved for “continuing” employment than for initial employment.
Continuing employment also includes H-1B professionals “extensions’ to stay at the same
employer for an additional three years. However, anecdotal evidence indicates many if not most
“continuing” employment petitions involve an H-1B visa holder moving to a new employer.>*

To the extent H-1B visa holders are reluctant to change jobs after beginning an
application for agreen card, the solution is to provide more employment-based immigrant visas
and eliminate the current green card backlog. Raising the quotas for employment-based green

cards can address this problem.
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Hyperbole About Indian Company Use of H-1B Visas

While some have expressed fears that H-1B professionals hired by Indian companies
threaten the U.S. workforce — or have expressed concern that Indian companies do not sponsor
many of their employees for green cards — the actual numbers are such as to make any concerns
overwrought, even if using asimplistic, zero-sum view of the labor market.

In FY 2009, Indian tech companies used 4,809 new H-1B visas, which equals to 0.003
percent of the U.S. civilian labor force, less than 1/100" of 1 percent.® The new H-1Bs used by
Indian companies represented only about 6 percent of the total initial beneficiaries (new
employment), according to USCIS. Moreover, H-1B use by Indian companies has declined by 70
percent between 2006 and 2009.>° To put these numbersin perspective: the 4,809 new H-1B
professionals employed by Indian companiesin 2009 could all attend a high school football
game together in Texas and there would still be room left over in the stands.>

When information technology services companies —whether Indian or non-Indian —
perform work in the United Statesit is only because U.S. companies believe such work makes
their businesses more profitable. And if such service providers enable U.S. businesses to
concentrate on core functions and run more effectively, then U.S. companies can hire more

peoplein the long run.

41



Figure5

New H-1B Visas by Indian Tech Companies: 2006-2009
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Employment-Based Green Cards. Expensive, Time-Consuming and Not For Everyone

It is clear that many employers sponsor H-1B visa holders for green cards, otherwise the
backlogs would not be so significant. However, sponsoring an individual for an employment-
based green card is expensive and involves a great commitment of time by both the employer
and the employee. As noted, the American Council on International Personnel estimates the cost
for green card sponsorship could exceed $35,000 for one individual. Moreover, the current wait
times for new applications can be many years and depends on the employee’ s country of origin.

To argue an employer does not value empl oyees because only a certain percentage of H-1B or L-
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1 visaholders are sponsored for permanent residents requires policymakers to read the hearts and

minds of human resources personnel at U.S. companies and organizations. It ignores that not all
employees intend to stay in Americatheir entire lives when coming to work here and that
traditionally individuals have worked on temporary visas for atime and then returned home.

Prior to 1990, temporary visa holders entering on an H-1, the precursor to the H-1B
designation, could be denied admission to the United Statesif they intended to stay permanently
(i.e., intend to have an employer sponsor them for a green card). Legally, those who entered on
an H-1 were only to work either on projects or for periods of alimited duration and then return
home. When Congress changed U.S. immigration law in 1990 it included a provision to alow
“dual intent” in its redesigned H-1B category. This change in the law meant an individual could
intend to immigrate to the United States and did not have to prove to a consular officer that he or
she would return to his or her home country after working in the United States.

Critics of the H-1B category have turned this history on its head by arguing, in effect, itis
illegitimate for an employer to petition for an H-1B professional unless the employer intends to
sponsor the individual for permanent residence (a green card).® The AFL-CIO argued in its
recent report: “Many firmsthat request H-1B visas for workersin STEM (science, technology,
engineering and math) fields do not or rarely sponsor guest workers for green cards, which
illustrates alack of commitment to and investment in their guest worker workforce.”* Others
have made similar arguments.®

There are several problems with such arguments, including the aforementioned

misreading of the history of temporary employment visas. First, some companies use H-1B visas
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primarily to serve clients on projects in the United States rather than service the clients overseas.

For the U.S. economy, it is generally preferable for the servicing to take place in the United
States. However, employees on H-1Bs in such circumstances are by definition expecting to work
inthe U.S. only for alimited period of time. This would make green card sponsorship unlikely. It
does not make the workersill treated if they return to India or el sewhere with experience
working in the United States, but without a green card.

It seems strange to argue, as some critics do, that companies are not investing in their H-
1B professionals if they don’t sponsor them for green cards, while also claiming H-1B visa
holders gain such valuable training in the United States that when they return to India or
elsewhere the former H-1B visa holders threaten the jobs of U.S. workers.

A rational ook at the numbers does not indicate any risk. As discussed earlier, Indian
tech employers used approximately 4,800 new H-1B visasin FY 2009, compared to aU.S. labor
force of over 150 million people. Even quadrupling this Indian total would not represent any
significant number of people in relative terms, particularly given that company investment,
consumer spending and possible complementary work functions are likely to lead the work of the
H-1B professionalsto create jobs while working in the United States.

Second, the AFL-CIO and other critics want to eliminate or restrict H-1B and L-1 visasin
away that would actualy prevent employers from having the opportunity to sponsor foreign
professionals for green cards. In most cases, it is necessary for an individual to gain work status
in the United States on an H-1B before an employer files for a green card (permanent residence).

That is because the wait time for most professional's seeking permanent residence is six years or
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even much longer. For thisreason it is currently not possible for most employersto hire foreign

national s directly on green cards.

A November 2009 anaysis found the wait time for new potential green card holders from
India (in the third employment preference) may be as long as 20 years.®* The wait is longer for
nationals from India because the per country limits generally prevent more than approximately
10,000 employer-sponsored immigrants from receiving a green card each year. Indians have
often accounted for half of H-1B visa holders annually. Given the current wait times for green
cardsit is probably a good thing not all employers seek to sponsor their employees on H-1B
visas or the green card backlogs would be even larger.

Third, it isinstructive that the AFL-CIO and most other critics of H-1B visas do not
advocate for more green cards for skilled foreign-born professionals. (The IEEE, which has
called for more green cards for foreign graduates of U.S. universities, is a notable exception.)
The AFL-CIO’s endorsement of a commission designed to limit employment-based immigration
and the work of former Carter Administration Labor Secretary Ray Marshall indicates the union
opposes the entry of skilled foreign national s entering the United States through legal visa
categories in general, whether temporary or permanent.

A recent tactic in the immigration debate has been to single out specific companies for
criticism. For example, research based on information in the Department of Labor’s public
database for PERM has implied that the Intel Corporation no longer seeks to sponsor H-1B visa
holders for permanent residence.®> However, interviews with Intel’s human resources department

and the company’ s outside immigration counsel make it clear that is a mistaken assumption.
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“Intel sponsors virtually al of its H-1B visa holders for green cards,” said Patrick Duffy,

human resources attorney, Intel Corporation.® In early 2009 Intel filed over 600 PERM
applications (for labor certification) for H-1B employees as part of the process of obtaining
permanent residence for them. DOL started adjudicating those applications in December 2009
and the vast majority have been approved as of April 1, 2010, according to Intel’ s outside
counsel Rod Malpert, partner, Fragomen, Del Rey, Bernsen and Loewy.®*

The avail able evidence indicates the timing of the applications has led to the
misperception that Intel is not sponsoring individuals for green cards. The root issue is the cost,
complexity and time involved in preparing and filing PERM applications, which leads Intel to
leverage economies of scale.

Intel files PERM applicationsin large batches, sometimes years apart, due to the cost and
the intensive process, which normally requires placing advertisements and taking other actions to
demonstrate to the Department of Labor “there are no qualified U.S. workers able, willing,
qualified and available to accept the job at the prevailing wage . . .”®® The cases filed in 2009 and
recently approved would not have shown up in the Department of Labor’s public PERM
database in FY 2008 or FY 2009. However, work on these cases started internally at Intel and
with outside counsel back in 2008 because the preparation for filing abatch of PERM
applications (such as advertising and evaluating any applicants for a position) takes at least six
months, according to Rod Mal pert.®® Even after an application is submitted it can often take eight

to 10 months for approval from the Department of Labor.
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The AFL-CIO’sIntellectual Inconsistency: Legalize lllegal Immigrants But Makelt Illegal

to Hire High Skilled Foreign Nationals

The AFL-CIO and some of its supporters have a problem with intellectual consistency
when it comes to immigration. The union has adopted a position that welcomes workers who
entered the United States illegally, while proposing stringent rules to prevent legal foreign-born
professionals from being hired in the United States. In short, the policy isto legaizeillega
immigrants but, in effect, to make it illegal to hire high skilled foreign nationals.

To see how the current AFL-CIO position works in practice let’ s take the (hypothetical)
example of two men from Mexico — Juan and Alegjandro. Juan has some background as a
computer programmer but has trouble finding work in Mexico City. Asaresult, in 2008, Juan
pays a smuggler and crossesillegally into the United States. After obtaining false documents,
Juan works a series of odd jobs until he finds work as a computer programmer.

In contrast, Algjandro, also from Mexico City, decides the best career choice isto study
for agraduate degree in atechnical field. In 2008, Algandro obtains alegal F-1 visato enter a
computer science program at lowa State. In 2010, he receives amaster’ s degree in computer
science and would like to work in the United States.

What would implementation of the AFL-CIO’ s immigration policies mean for Juan (the
illegal immigrant) and Alejandro (alawfully admitted international student)? In an April 2009
press release, the AFL-CIO announced it supported legalizing those in the country illegally but
also favored placing strict limits on any future business immigration, including by establishing a

commission that could prevent employment-based immigrants from being allowed to work in the
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United States.®” Under the AFL-CIO’s current position on immigration, Juan would have made a

much better choice to enter the country illegally. Why? A commission and other restrictive
measures favored by the AFL-CIO would likely prevent “ Algjandro” and other international
students from obtaining H-1B status to work legally in the United States. However, legalization
of status for those who have entered the United Statesillegally would help “ Juan,” who crossed
the border illegally.

Pointing out the gap in logic of the AFL-CIO position is not meant to disparage therole
legalization can play as part of a comprehensive immigration reform effort. The U.S. Chamber of
Commerce, ACIP and other business groups have endorsed legalization in conjunction with bills
that also alow employersto hireindividuals for low and high-skill jobs. But America should
enact laws that treat skilled foreign nationals at least as favorably as we would treat those who
enter the United States without legal status. To even consider shunning an international student
who entered legally while embracing aworker who came hereillegally undermines much of

what the AFL-CIO professes to stand for on immigration matters.

Fraud Allegations

An issue that has gained greater attention in the H-1B policy debate is alegations of
fraud. In September 2008, U.S. Citizenship and Immigration Services (USCIS) released an H-1B
Benefit Fraud & Compliance Assessment.®® The USCIS's assessment program extracted a

sample of 246 cases from 96,827 “approved, denied or pending petitions.”® To verify
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compliance, USCIS sent Fraud Detection and National Security (FDNS) Immigration Officersto

conduct interviews with the 246 petitioning employers and, when possible, the beneficiary.

The USCIS report divided employers into two basic categories — companies with less
than $10 million in annual revenue and businesses with more than $10 million. (A division was
also made based on employee size.) Even this modest separation of companies above and below
$10 million in annual revenues illuminates the issue.”

The bottom line finding of the USCIS report is that thereis little evidence of widespread
abuse among companies with more than $10 million in annual grossincome (revenues). Only
seven percent of companies with more than $10 million in annual revenues (eight cases) were
found to involve fraud or technical violations. USCIS did not provide a breakdown of those eight
cases (how many were fraud vs. technical violations). However, if it maintained the same 2:1
ratio of fraud to technical violation cited overall in the report, then that would be about five cases
of suspected fraud out of 113 cases or only about four percent.

Critics of H-1Bs have focused most of their ire at well-known, larger U.S. technology
companies and Indian-based consulting firms. Both categories would have much more than $10
million in annual revenue and more than 25 employees. In the USCIS report, companies with
less than $10 million in annual revenue had a 41 percent violation rate, compared to a seven
percent rate for companies with greater than $10 million in revenue. The USCIS analysis
reported that 54 percent of companies with 25 or fewer employees had fraud or technical

violations in their sample, compared to 11 percent for businesses with 26 or more employees.”
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An aspect of the USCIS report that officials concede raised thorny issuesis determining

whether to categorize afinding at a particular employer “fraud” or a*“technical violation.” While
USCIS deserves credit for making these distinctions, were this the “real world” and not a
baseline analysis designed primarily for internal purposes, afedera agency could not ssmply
declare a company committed fraud and that would be the end of the matter.

A case in which fraud may be present would first be referred for prosecution, at which
time an employer would have the ability to defend itself against any allegations. Therefore, it is
possible at least some of the cases USCIS categorized as fraud for the purposes of the report
would not withstand a defense put on by an employer in an impartial setting. The complexity of
current U.S. immigration rules cannot be ignored as a reason for some employers being labeled
out of compliance.

U.S. Citizenship and Immigration Services has responded to its report and Congressional
criticism by authorizing alarge number of random on-site audits of employers of H-1B visa
holders. It has taken unprecedented steps by undertaking site visits to cover potentialy a
majority of the employersthat hire skilled foreign nationals. The site visits are selected at
random and provide deterrence given the large proportion of companies that could receive such
audits, note agency officials.”* According to a November 2009 announcement, the immigration
agency has planned to conduct up to 25,000 on-site inspections. To put that number in
perspective in FY 2009, 27,288 different employers hired at least one individual on a new H-1B

petition, with over 18,000 of these employers hiring only one person on a new H-1B petition.”
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Many companies report as many as 10 onsite visits to their firms to date, according to reports

from members of the American Council on International Personnel.”

Few if any government oversight effortsin any policy area have involved onsite visits of
this magnitude or proportion. Despite this, it islikely criticsin Congress will continue with
various proposalsto restrict the use of H-1B visas. In aletter to H-1B critic Sen. Charles
Grassley, Algjandro Mayorkas, the director of U.S. Citizenship and Immigration Services, wrote,
“[The inspection program determines] whether the location of employment actually exists and if
abeneficiary is employed at the location specified, performing the duties as described, and paid
the salary asidentified in the petition.” The agency has also hired Dun & Bradstreet to verify
information it receives from companies.”

The responsible U.S. agencies should enforce current law, rather than Congress passing
new laws. An employer that commits fraud under the existing statute will not become law-
abiding under a new set of complex rules. New and burdensome requirements are likely to harm
employers that do their best to obey current law and the dizzying array of regulations associated
with hiring high skilled foreign nationals.

Current immigration law already contains significant deterrents to underpaying workers.
“The consequences for violations in connection with the H-1B program are potentially severe,”
note Kyle D. Sherman and Mark S. Johnson of Berry Appleman & Leiden LLP. “The
Department of Labor, which oversees the LCA [labor condition application] portion of the H-1B
program, may propose penalties including payment of back wages, civil money penalties from

$1,000 to $35,000 per violation, and debarment of employers from participating in the H-1B and
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other immigration programs.” Sherman and Johnson go on to note, “Beyond potential |egal

penalties, audited employers face other costs, including the loss of productivity by human
resources professionals, managers and others who must expend valuable work time to prepare for
and respond to government investigations.” ®

In addition to increasing cooperation between the two agencies, USCIS and the
Department of Labor can limit fraud and help protect both H-1B professionals and, potentially,
American professionals by empowering H-1B visa holders to blow the whistle on bad employers.
Whistleblower protections exist under current law. However, these provisions are not widely
known, carry a degree of ambiguity, and are virtually unpublicized by the Department of Labor
and U.S. Citizenship and Immigration Services.”’

U.S. employers are paying for many of the anti-fraud efforts. Since 2005, U.S. employers
have paid more than $500 million in fees to fund government anti-fraud efforts on H-1B and L-1
visas, according to estimates of Department of Homeland Security data performed by the

National Foundation for American Policy.’®

Merit-Based Hiring vs. Gover nment-Imposed Commission

Hiring by Members of Congress has parallels to what high tech companies and other
employers go through in the recruitment process. Just as most U.S. companies would be happy to
hire U.S. workersto fill al their positionsif only U.S. workers were the best candidates for the
job, Members of Congress would hire only people from their own districts or, in the case of

Senators, their own states, if only those people were the best qualified for the job. The more
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specialized a position in a Congressional office, such as a chief counsel or defense/foreign policy

aide, the more likely Members are to fill that position with someone from outside their state or
district. That does not mean Members of Congress have no allegiance to their constituents
anymore than U.S. employers lack alegiance to the United States because they choose to hire
from the same global pool of talent as their domestic and foreign competitors.

This brings to mind efforts to impose a government commission to regulate the supply of
labor in the U.S. economy. As described in a short book in 2009 by former Carter Labor
Secretary Ray Marshall —and endorsed by the AFL-CIO and Change to Win in apress release —
the commission would include nine members, appointed by the president and members of
Congress for 9-year terms, and would possess the authority to set the conditions and annual
limits for both high and low-skilled temporary visas and green cards, including the power to
eliminate entire visa categories. And, perhaps most importantly, its findings and
recommendations would become law unless blocked by Congress.”

In an analysis of the commission proposal, the American Council on International
Personnel, notes, “ To date, no one has made the case that a commission would not become a new
set of obstacles employers must overcome to hire foreign nationals. Even worse, acommission
could be an irreversible policy change that threatens to end American companies access to
highly educated professionals.”®

In addition to all current requirements, the commission model endorsed by the AFL-CIO
and Change to Win would set a new and formidable threshold for admitting foreign workers —a

finding of a*“certified labor shortage” in an occupation. A key problem with a“certified labor
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shortage” standard is that the commission concept’ s chief architect, Ray Marshall, has stated

such a shortage has not existed in Americaat any time in recent memory.®! Therefore, one could
conclude if the commission had been functioning over the past two decades, then few if any
skilled immigrants who have come to Americain the past 25 years would have been allowed into
the country.

The labor market is global, not only domestic, afact ignored in any commission proposal.
A key reason a“labor shortage” may not show up in any government datais that employers find
“work arounds’ and take creative action, such as offshoring, to address an inability to hire people
they need. In the technology field, if companies cannot find the individuals they need in the
United States they can send the work to be done elsewhere, such as China, or hire peoplein other
countries and expand their labor force abroad. In agriculture, one reason it is difficult to
document alabor shortage in agricultural workers is that analyses do not distinguish between
legal and illegal workers. Most farm workers are hereillegally, according to the Department of
Labor. Therefore, a commission would ratify and encourage what many see as undesirable
outcomes.

Under the notion that foreign nationals would not be admitted for employment purposes
unless “ certified labor shortages’ are identified by a commission, there appears no room for an
employer to hire someone because that individual would make an important and measurable
impact on the company. The commission would prevent talented people from being hired in the

United Sates.®



The data do not exist to determine fine gradations in particular fields, never mind to know

the demand among all U.S. employers for specific specialties. For example, while we could
determine how many people graduated with adegreein biology in a given year, we would not
know how many are a good fit to work for individual companies to research gene manipulation
for agriculture or treatments for genetic diseases. Of course, even those areas have subspecialties
where even more specific background is required for the job.

As we have seen, even something as seemingly straightforward as determining how many
peoplein America are working in science and engineering can yield widely differing results
depending on the definition. In its report Gaming the System, the AFL-CIO cited an Urban
Institute study that used the narrow definition “science and engineering occupation” in an effort
to argue Americais producing too many people in these technical fields when compared to the
number of jobs available. However, as discussed earlier, using that definition excludes about 8
million people who, according to the National Science Foundation, said “they needed at aleast a
bachelor’s degree level knowledge of science and engineering in their jobs.”® (Any government
commission’s attempt to determine the “correct” number of lower skilled workers for the U.S.
economy likely would be even more problematic.)

These data problems make it even more worrisome that some elected officials have
contemplated establishing a commission that would possess the ability to declare an
“emergency” and thereby stop (or, in theory, raise) all U.S. employment-based temporary visas
and green cards.® For years, critics of current employment-based immigration policies have

decried the entry of skilled foreign nationals. If such critics held sway at a commission they
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could declare an “emergency” and, unless blocked by Congress, halt empl oyer-sponsored

temporary visas and green cards.

One argument offered for acommission isit would keep politics out of immigration
policy. A non-political commission in Washington, D.C. isunlikely. Elected officeholders would
choose all of the members. Lobbying from all sides of the issue would move to these
commission members. Employers would need to ask if the commission could certify certain
types of employees, while the AFL-CIO and others would |obby the commission to oppose the
entry of any workers. A commission would not end lobbying, but simply shift its focus to this
new, unelected body of bureaucratic officias.

In truth, no supporter of acommission can be confident how it would work in practice.
The mandates given to the commission by all advocates of the idea are genera enough that
commission members would be able to recommend anything they wish based upon personal
preference, citing whatever datathey desire to conform to their opinions. At best, everything
would rest upon who is appointed, a dangerous “roll of the dice” for employers, immigrants and
their families. It is even possible critics of family immigration will seek to include family-
sponsored immigrants within the authority of the commission.

An earlier commission on immigration, chaired by Congresswoman Barbara Jordan,
produced a series of proposals — later rejected by Congress — that many family, business, and
religious groups viewed as ill conceived and highly political. The commission proposed more
recently is far more powerful and represents afar greater threat, since its powers are

contemplated to be both operational and permanent. “If Congress establishes a commission with
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essentialy legidlative powers, then Members of Congress would have created a new power

center in Washington, D.C. whose authority, in many respects, will rival their own on

immigration policy,” concludes the American Council on International Personnel .

A Market-Based Cap

There is ample evidence a market-based cap — rather than the current fixed caps —would
work well for H-1B visas. By maintaining low annual ceilings, Congress has succeeded only in
encouraging U.S. employersto either delay growth plans in the United States or push more
hiring, as well as capital, outside the United States. The current fixed cap of 65,000 H-1B
petitions, plus an additional 20,000 petitions for foreign nationals with a master’s degree or
higher from a U.S. university, has not reflected the market demand for skilled labor.

The labor market and economic conditions have determined the use of visas for high
skilled foreign nationals. In the few years where Congress enacted a higher ceiling for H-1Bs,
employers did not hire additional skilled foreign nationals simply because the annual cap was
higher. As Table 7 illustrates, in FY 2002 and FY 2003, legisation set the H-1B annual cap at
195,000. However, approximately 230,000 visas in those two years went unused because
economic conditions and employer needs lagged. Similarly, in FY 2010, the quotafor H-1Bs
remained unfilled at the start of the fiscal year (and for months into the fiscal year), even though
in FY 2009 the demand was so high that the application process stopped months before the fiscal
year started. In that year the immigration agency distributed the oversubscribed visasviaa

lottery system.
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Congress can adopt a number of approaches to alow for the hiring of skilled foreign

nationals to reflect labor market reality. One approach would be to eliminate the H-1B cap and
allow the market to determine hiring decisions, rather than arbitrary caps. A second alternativeis
to raise the cap much higher to prevent it from interfering with the normal flow of hiring during
the fiscal year. A third approach would be to eliminate the 20,000 limit on the exemption for
those who receive a master’ s degree or higher from aU.S. university and to expand that to
recipients of advanced degrees from accredited foreign universities. Any of these approaches,
either alone or in combination, would place U.S. employers in a more competitive situation in
globa markets than the current system, which can result either in no hiring of a needed skilled

professional in the U.S. or delays of 6 to 12 months.
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Table7
H-1B VISAS ISSUED AGAINST THE CAPBY YEAR

Year CAP* # ssued #Unused
1992 65,000 48,600 16,400
1993 65,000 61,600 3,400
1994 65,000 60,300 4,700
1995 65,000 54,200 10,800
1996 65,000 55,100 9,900
1997 65,000 65,000 0
1998 65,000 65,000 0
1999 115,000 115,000 0
2000 115,000 115,000 0
2001 195,000 163,600 31,400
2002 195,000 79,100 115,900
2003 195,000 78,000 117,000
2004 65,000 65,000 0
2005 65,000 65,000 0
2006 65,000 65,000 0
2007 65,000 65,000 0
2008 65,000 65,000 0
2009 65,000 65,000 0
2010 65,000 65,000 0

Source: Department of Homeland Security; National Foundation for American Policy. * Does not
include exemptions from the cap. Exemptions from the annual cap include those hired by
universities and non-profit research institutes and 20,000 individuals who received a master’s
degree or higher from a U.S. university. The 20,000 exemption aso has been exhausted each
fiscal year since FY 2005.
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Benefits of High Skilled Immigration

The vision of the AFL-CIO and other criticsis of afuture where American employers

have little or no accessto highly educated foreign nationals. Such avision ignores much

accumulated evidence about the benefits of foreign-born professionals:

A study by the National Venture Capital Association found “Over the past 15 years,
immigrants have started 25 percent of U.S. public companies that were venture-backed, a
high percentage of the most innovative companiesin America.” %

Duke University research concluded 25 percent of U.S. technology and engineering
companies have at least one immigrant founder. These companies produced an estimated
$52 billion in sales and employed 450,000 workers in 2005.%

In electrical engineering, 68 percent of the fulltime graduate students (master’s and
Ph.D.s) on U.S. college campuses were foreign nationals in 2006. In engineering overall,
the percentage of foreign nationals was 54 percent, and in computer science the
proportion was 58 percent.®®

An overlooked benefit of admitting skilled foreign nationals is the achievements of their
children in America (see Figure 6). Nearly half — 18 of 40 — of the finalists at the Intel
Science Taent Search in 2004 had parents who entered the country on H-1B visas
(known as H-1 prior to 1990). That compared to 16 of the 40 finalists who had parents
born in the United States. (The other six students had parents who immigrated in the

family, refugee or diversity category.) To place thisin perspective, note that

60



approximately 85 percent of the U.S. population is native-born, while (well) lessthan 1
percent of the population consists of current or former H-1B visa holders.

Figure 6

hildren of U.
Citizens

Children of H
B Visa Holder

Source: Intel Science Talent Search Competition, National Foundation for American Policy

- Paula Stephan (Georgia State University) and Sharon G. Levin (University of Missouri-
St. Louis) performed extensive research on the contributions of the foreign-born in six
areas of scientific achievement and concluded, “Individuals making exceptional
contributions to science and engineering in the U.S. are disproportionately drawn from

the foreign-born. We conclude that immigrants have been a source of strength and vitality
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for U.S. science and, on balance, the U.S. appears to have benefitted from the educational

investments made by other countries.”

Conclusion

Nothing isinherently wrong with self-interest. It is the basis of what economists call
“game theory” and a key component of a market-based economy. When Adam Smith explained
people do not need to be friends with the butcher or baker to purchase goods from these sellers
he meant that self-interest, not benevolence, would lead to the butcher or baker to treat
consumerswell. “It isnot from the benevolence of the butcher, the brewer, or the baker, that we
can expect our dinner, but from their regard to their own interest,” wrote Smith.*

In the area of immigration policy, one often hears the argument companies are acting in
their self-interest by seeking greater access to highly educated foreign-born professionals. Critics
say it isto save money, even though there is little evidence to support the notion of widespread
underpayment of H-1B visa holders. For alarge company to systematically underpay a group of
workers, in this case foreign nationals, would involve, at minimum, the extremely unlikely
cooperation of company recruiters, human resources specialists, the director of human resources,
the general counsel and outside immigration attorneys joining together in an effort that would
jeopardize their own careers and potentially risk criminal prosecution. Even then, H-1B visa
holders could simply leave and work for other employers that offered higher wages.

Even for smaller companiesit is difficult to argue that hypothetically saving money on

the wages of an H-1B employee would be important to profitability. Certainly such hypothetical
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savings could have made little difference for the approximately 18,700 U.S. employers who

hired one H-1B professional in FY 2009, or the 3,700 businesses that hired two H-1Bs that year.

And U.S. employers hiring only one or two H-1B professionals accounted for nearly athird of all
new H-1B petitionsissued in FY 2009, according to USCIS. On the other hand, finding the right
employeesto fill akey position sometimes can be crucial to a company’s success.

To the extent U.S. employers are acting in their self-interest in encouraging greater
access to H-1B visas and employment-based green cards, it is not for “cheap labor” but more
plausibly because they consider highly educated foreign nationals valuable additions to their
workforce. Employers aso argue adding this talent benefits America.

Self-interest is atwo-way street. The AFL-CIO and other advocates of restricting the
ability of skilled foreign nationals to enter the U.S. labor force sometimes present their
arguments asif they are only concerned with the good of the nation. And many critics no doubt
sincerely believe their views coincide with the national interest. But let’s be clear — American-
born professionals and the organizations in which they are members aso possesses a self-
interest. Thisis not a criticism but simply a repetition of what the critics themselves argue — they
believe more jobs and higher wages would accrue to American-born programmers and engineers
if competition from H-1Bs and other high skilled foreign nationals could be eliminated by the
power of the federal government. They believeit isin their self-interest to limit competition.
Self-interest isafact of life.

The best policy for the United States is one that sides with freedom and innovation, not

restriction. It is apolicy where the H-1B cap and other skilled-based quotas are either eliminated
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or set high enough that we can let the market decide on the number of new skilled foreign

nationals who work in America each year. The best policy would ease the way for employers to
sponsor high skilled individuals for green cards by exempting from labor certification and
current employment-based immigrant quotas many who now languish in 6 to 20 year queues.
Allowing top talent who graduate from U.S. universitiesto gain agreen card directly will help
U.S. employersretain the world’ s leading future innovators. Keeping the door open for high
skilled foreign nationals strengthens America. Asis often the case, freedom, not restriction, isthe

right choice.
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