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1 Plaintiffs Manuelde JesusOrtegaMelendres,JessicaQuituguaRodriguez,

2 David Rodriguez,Velia Meraz,ManuelNieto, Jr. andSomosAmerica/WeAre America

3 Plaintiffs respectfullymove for classcertificationpursuantto Fed.R. Civ. P. 23. This

4 Motion is supported by the following Memorandum, Plaintiffs’ First Amended

ComplaintFAC andthe attachedDeclarationsof Aaron J. Lockwood, PedroMarquina

6 Manzanarez,Julio Mora andAndrewSanchez.

7 PreliminaryStatement

8 In a markeddeparturefrom pastpractice,andasmore fully allegedin the

9 FAC, DefendantsJosephArpaio, Maricopa County Sheriff’s Office MCSO and

10 MaricopaCounty collectively, Defendantshave adopteda race-basedpolicy, pattern

11 and practice of stopping Latino-looking drivers and passengersfor the purpose of

12 interrogatingthem aboutimmigration status.While ostensibly concernedwith "going

13 after illegals," Defendants’ policy and practice is targeted at one ethnic group in

14 particular and constitutes precisely the type of invidious racial discrimination that

15 has long been rejected as anathemato this country’s Constitution, laws and values.

16 Defendantshave executedthis policy andpracticethrough"crime suppressionsweeps"

17 in predominatelyLatino neighborhoodsand day laborer areas,and through highly-

18 discretionaiy traffic stops that single out Latinos. To challengeDefendants’ conduct

19 efficiently andeffectively,Plaintiffs seekclasscertification.

20 Specifically, pursuantto Rule 23b2, Plaintiffs seekto certify a classof

21 "All Latino personswho, since Januaiy 2007, have been or will be in the future,

22 stopped,detained,questionedor searchedby MCSO agentswhile driving or sitting in a

23 vehicle on a public roadway or parking area in Maricopa County, Arizona." [FAC

24 ¶ 121] This classeasily satisfiesRule 23a. First, it includesthousandsof motorists:

25 Defendantsperformtensof thousandsof traffic stopseachyearin ajurisdictionwith the

26 nation’s fifth-largest Latino population. [Lockwood Decl. ¶ 2, Ex. A, at 2;

27 http://pewhispanic.org/states/population]The class size therefore far exceeds the

28 minimumrequiredfor certification,andis so numerousthatjoinder is impracticable.
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1 Second, the claims of Plaintiffs and the class members share many

2 common,core issuesarising underthe FourthandFourteenthAmendmentsto the U.S.

3 Constitution, the Arizona Constitution and the Civil Rights Act, and involving

4 Defendants’policy andpracticeof targetingLatino motoristsandpassengers.[See, e.g.,

5 Dkt. 60 at 9 "Hispanic appearanceis of little or no usein determiningwhich particular

6 individuals amongthe vast Hispanicpopulaceshould be stoppedby law enforcement

7 officials on the lookout for illegal aliens." citation and quotation omitted] Third,

8 Plaintiffs’ claims are typical of those of the classbecausethey arise from the same

9 challengedpolicy, patternand practice. See, e.g., Daniels v. City of New York, 198

10 F.R.D. 409, 417 S.D.N.Y. 2001 granting class certification in racial profiling

11 challengeof NYPD policy of stopping cars without cause; "typicality" met where

12 namedplaintiffs’ andclassclaims arosefrom the samepolicy. Fourth, Plaintiffs and

13 their counselwill fairly andadequatelyrepresentthe class.

14 Moreover,this civil rights lawsuit is ideally suitedfor Rule 23b2 class

15 certification becauseDefendants’ improperuse of race an immutable characteristic

16 appliesto the entireclassandviolatesthe civil rights of Latinos in MaricopaCounty, the

17 vastmajority of whom areherelawfully. Indeed,Defendants’targetingof Latinos cries

18 out for class-widedeclaratory and injunctive relief to a prohibit Defendantsfrom

19 continuingto engagein suchracial or ethnicdiscrimination, andb requireDefendants

20 to institute safeguards against its recurrence. [FAC p. 30] Furthermore, class

21 certification will advancethe policies that supportclassactionsby conservingjudicial

22 resourcesandproviding relief for classmembersunableto vindicate their rights due to

23 financial inability or fear of retaliation.

24 Background

25 Plaintiffs, on behalfof themselvesandthosesimilarly situated,have sued

26 DefendantsundertheFourthandFourteenthAmendmentsto theU.S. Constitution,Title

27 VI of the Civil RightsAct andArticle II, § 8 of the Arizona Constitution,alleging that

28 Defendantsandtheir agentshave beenstopping, detaining, questioningand searching
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1 Latino-looking motorists and passengersin Maricopa County basedon their race,

2 ethnicity or nationalorigin, without reasonablesuspicionor probablecause,andmerely

3 as a pretext for investigatingimmigration status. [See Dkt. 60 at 2] On February10,

4 2009, the Court deniedDefendants’Motion to Dismiss. [Dkt. 60]

5 Argument

6 I. THE STANDARDS GOVERNING CLASS CERTIFICATION STRONGLY

7 FAVOR PLAINTIFFS AT THIS EARLY STAGE.

8
Rule 23’s mandatethat the Court determineclasscertification"at an early

9
practicabletime" createsa strongpresumptionin favor of granting certificationat this

10
time. Fed. R. Civ. P. 23c1. In evaluatinga motion for classcertification, the Court

must take Plaintiffs’ substantive allegations as true and may not advance to a

12
preliminaryevaluationof the merits. Eisenv. Carlisle & Jacquelin,417 U.S. 156, 177-

13
78 1974. A well-pled complaintthereforegenerallyconstitutesaprima-flicie showing

for class certification that shifts the burden to the defendant. See, e.g., Blackie
14

15
Barrack, 524 F.2d 891, 900-01 9th Cir. 1975 class certification warranted if

16
complaint and other materials provide the Court information sufficient to make a

17
reasonablejudgment that eachrequirementof Rule 23 is satisfied; 3 Alba Conte &

18
HerbertNewberg,Newbergon ClassActions § 7:20, at 65 4th ed. 2002 Newberg.

19
As shownbelow, theFAC’s detailed,well-pled allegations,andadditional

20
materialsfiled with this Motion, provide ample basis for the Court to find that Rule

21
23a’s requirementsof numerosity,commonality,typicality andadequacyaremet here.

22
In addition, the record demonstratesthat the proposedclass satisfiesRule 23b2,

23
whichapplieswhere"the partyopposingthe classhasactedor refusedto act on grounds

24
that apply generally to the class, so that final injunctive relief or corresponding

25
declaratory relief is appropriate respectingthe class as a whole." Fed. R. Civ. P.

26
23b2. Indeed, Rule 23b2 was adoptedto redressthe kind of systemiccivil-rights

27
violations at issue here, and thus provides the most appropriate vehicle for class

28
certification. See Fed. R. Civ. P. 23b2 Advisoiy Committee Notes to 1966
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1 Amendment; Walters v. Reno, 145 F.3d 1032, 1047 9th Cir. 1998 Rule 23b2

2 facilitatescivil rights actions.In suchcases,ashere,classmembersseekto invalidatea

3 policy, pattern or practice on constitutional or statutory grounds, rather than seek

4 monetarydamagesthat require individualized findings. SeeWalters, 145 F.3d at 1047

5 "It is sufficient if class memberscomplain of a pattern or practice that is generally

6 applicable to the class as a whole.". In the context of a similar racial profiling

7 challenge,anotherdistrict court in this Circuit found that acomplaintalleging apattern

8 andpracticeof traffic stopsbasedon race was sufficient to maintainthe litigation as a

9 class action. [See Order Granting Class Certification, Rodriguezet al. v. Cal/tbrnia

10 HighwayPatrol et al., C 99 20895 JF N.D. Cal. May 10, 2001 Attachment1 hereto]

11 Defendantshaveactedon groundsthat applyto all classmembers,making

12 appropriatefinal injunctive anddeclaratoryrelief for the classas awhole.

13 II. PLAINTIFFS AND THE PROPOSED CLASS SATISFY THE FOUR

14 REQUIREMENTS OF RULE 23a.

15 A. The ProposedClassIs SoNumerousthatJoinderIs Impracticable.

16
The proposedclass easily meets the numerosityrequirementof Rule

17
23a1. First, a class of 40 is sufficiently numerousto make joinderpresumptively

18
impracticable,and the proposedclass far exceedsthat threshold. 1 Newberg§ 3:5, at

19
247. Plaintiffs seekto representall Latino motoristsandpassengersin MaricopaCounty

20
who havebeenor will be subjectedto Defendants’discriminatoiypoliciesandpractices.

21
From Defendants’arrestrecordsfrom various"sweeps,"Plaintiffs canalreadyidentify,

22
by name,255 classmembers.[Lockwood Decl. ¶J 14-16, Exs. M-N] Those255 Latinos

23
were arrestedduring sweepspursuantto routine traffic stops. The numberof Latinos

24
stoppedandnot arrestedlikely is muchhigher.

25
Second, simple, common-senseassumptionsaboutpopulation estimates

26
andtraffic stop data also support a finding of numerosity. 1 Newberg§ 3:3, at 225-26

27
courts arepermittedto take common-senseapproachto Rule 23a1. Approximately

28
1.2 million Latinos residein MaricopaCounty, representingabout30% of the County’s
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1 total population. [http ://pewhispanic.org/states/populationl]Defendantsconductedmore

2 than63,000traffic stopsin 2007, andas of early December,they hadconductedmore

3 than70,000traffic stopsin 2008. [LockwoodDecl. ¶ 2, Ex. A, at 2] Assumingthat30%

4 of Defendants’traffic stopsinvolved Latinos, theywould have stopped18,900Latinos

5 in 2007, and21,000in 2008 - far exceedingthe numerositythreshold.

6 Third, Defendantswill continueto stop Latinos in large numbersin the

7 futurepursuantto therace-basedpolicy, patternandpracticeat issue in this case,andall

8 of those stoppedare potential classmembers.The inclusion of future, unnamedclass

9 membersalso makesjoinder inherently impracticable.Jack v. Am. Linen SupplyCo.,

10 498 F.2d 122, 124 5th Cir. 1974;Murillo v. Musegades,809F. Supp.487, 500 W.D.

11 Tex. 1992. The proposedclasssatisfiesRule 23a1.

12 B. SeveralIssuesAre Commonto the Class.

13 Plaintiffs andthe classmembersshareseveralcommonquestionsof law

14 or fact in their claims againstDefendants,satisfying the secondrequirementof Rule

15 23a2 - "commonality." That requirementis construed"permissively," and a single

16 issue central to the case canjustify certification. Hanlon v. Chiysler Corp., 150 F.3d

17 1011, 1019 9th Cir. 1998;seealso Walters, 145 F.3d at 1047.

18 Class certification is particularlywarrantedbecausethe FAC involves two

19 overarchingissuesthatapplyto all classmembers: 1 WhetherDefendantsengagein a

20 policy, patternor practiceof racial, ethnicand/ornationalorigin profiling in violation of

21 the Equal ProtectionClausewhen targeting carsand occupantsthey stop for traffic or

22 vehicleviolations;and2 WhetherDefendantsengagein apolicy, patternor practiceof

23 conducting stops, searches,interrogationsor arrestswithout reasonablesuspicion or

24 probablecausein contraventionofthe FourthAmendmentandtheArizona Constitution.

25 The well-pled allegationsof the FAC andthe declarationssubmittedwith

26 this Motion amply demonstratethat the Equal ProtectionClause claim raises issues

27 commonto Plaintiffs andthe class. To establishthis claim, Plaintiffs must show that

28 Defendantsacted with "racially discriminatoiy intent or purpose." Vill. of Arlington

-5-
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1 Heights v. Metro. Housing Dcv. Corp., 429 U.S. 252, 266 1977. Proof of

2 discriminatoiy intent - standing along - is sufficient to establishan Equal Protection

3 violation because"a government that sets out to discriminate intentionally in its

4 enforcementof someneutrallaw orpolicy will rarely if ever fail to achieveits purpose."

5 Doe v. Vill. ofJvlamaroneck,462 F. Supp.2d 520, 543 S.D.N.Y. 2006. Seealso Vill. of

6 Arlington Heights, 429 U.S. at 265-66 "When there is a proof that a discriminatory

7 purposehasbeena motivating factor in the decision, ... judicial deferenceis no longer

8 justified"; Awabdyv. City ofAdelanto, 368 F.3d 1062, 1071 9th Cir. 2004 proof of

9 intentionaldiscriminationis sufficient in casesother thanthosechallengingprosecutors’

10 decisions;Farm Laborer Org. Comm. v. Ohio StateHighwayPatrol, 308 F.3d523, 534

11 n.4 6th Cir. 2002 use of explicit racial criteria or evidence of racially-motivated

12 decisionmaking triggers strict scrutiny; Pyke v. Cuomo,258 F.3d 107, 108-092d Cir.

13 2001 equal protectionpermits a "theory of discriminatoiy motivation underlying a

14 facially neutralpolicy. . . [without] show[ing] the disparatetreatmentof other similarly

15 situatedindividuals"; Murillo v. Musegades,809 F. Supp.487, 500 W.D. Tex. 1992

16 stoppingindividuals "basedsolely upon racial and ethnic appearancereprehensively

17 violates" the Equal ProtectionClause.To determineracially-motivatedintent, courts

18 may inquire into "suchcircumstantialanddirectevidenceof intentasmaybe available."

19 Vill. ofArlington Heights,429 U.S. at 266. Proofof disparateimpact is not required,but

20 mayprovidecircumstantialevidenceof intent.Id. at 265-66.’

21
Even if a showing of disparateimpact is required,plaintiffs in racial profiling

22 casesshould not be limited to only one type of proof of impact i.e., proving the
existenceof a similarly situatedgroupof bettertreatedpeoplebecausesuchevidenceis

2i not the only - or necessarilybest- way to prove an Equal Protectionviolation. Vill. of
Arlington Heights, 429U.S. at 266; Rodriguezv. Cal/f HighwayPatrol, 89 F. Supp.2d

24 1131, 1140-41 N.D. Cal. 2000. Moreover, the equalprotectionanalysisfor selective
prosecutionclaims usedin United Statesv. Armstrong, 517 U.S. 456 1996, doesnot

25 applyto this civil racial profiling casefor the reasonssetforth in Plaintiffs’ Responseto
Defendants’Motion to Dismiss, dkt. 48 at 15-16 citing cases.Rosenbaum City and

26 County of San Francisco, 484 F.3d 1142, 1152-53 9th Cir. 2007, which did not
involve racial profiling, applied Armstrong to a challenge to a noise ordinance

27 permitting scheme,without analysisandwithout citing Awabdyv. City ofAdelanto,368
F.3d 1062, 1071 9th Cir. 2004 holding Armstrong inapplicableto intentional racial

28 discriminationclaimsagainstpublic officials other thancriminal prosecutors.
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1 The recordaboundswith well-pled allegationsandevidenceshowing that

2 Defendants’challengedpolicy, patternandpracticeappliesto the classas a whole, and

3 is permeatedwith discriminatoiy intent. First, Defendants’ admissionsand public

4 statements,and news reports of Defendants’ "sweeps," provide clear evidence of

5 Defendants’ racially-discriminatory motivations. [See, e.g., FAC ¶J 33-34, 49-51

6 describingDefendants’public statementsandotheracts;Dkt. 60 at 13-14 recognizing

7 that the FAC "is replete with referencesto acts of intentional discrimination by

8 Defendantsagainst Plaintiffs on the basis of race"] Defendants themselveshave

9 publicizedtheir actionsaspart of arelentlessmediacampaignthat supposedlyconcerns

10 "illegal aliens," but that targetsand vilifies Latinos - evincing discriminatoiy intent.

11 See,e.g., Vill. ojJvlamaroneck,462 F. Supp. 2d at 547-49contemporaneouscomments

12 of public officials that stigmatizedand displayedhostility toward day laborersshowed

13 discriminatoiy intent. As part of this campaign,DefendantArpaio has made repeated

14 statementsthat, to him, illegal immigrantsandpersonsfrom Mexico aresynonymous:

15 "As far as I am concerned,the only sanctuaryfor illegal

16
aliens is in Mexico." [Lockwood Decl. ¶ 7, Ex. F emphasis
added]

17 "I don’t want to turn them illegal immigrants] over to

18
Border Patrol for a free ride to Mexico. . . . They get a
free ride to jail." [Lockwood Decl. ¶ 4, Ex. C emphasis

19 added]

20 "I have compassionfor the Mexican people, but if you
come here illegally you are going to jail." [Id. ¶ 5, Ex. D

21 emphasisadded]

22
"If you get caughtby immigration,you get a free ride back
to Mexico in an air-conditioned bus. . . . A free ride?Not in

23 my country." [Id. ¶ 6, Ex. E emphasisadded]

24 DefendantArpaio’s public statementshighlight Defendants’emphasison

25 the personstopped,not the underlying crime - if any. As Arpaio said in one news

26 conference,"Ours is an operationwhere we want to go after illegals, not the crime

27 first.... It’s a pure program. You go afterthem, andyou lock them up." [Id. ¶ 8, Ex. G;

28 id. ¶ 9, Ex. H "Arpaio saidhe was planning to senddeputies‘right down thereto the

-7-
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1 main streetin Mesaandarrestsomeillegals."] Respondingon CNN’s "Lou Dobbs" to

2 an accusationthat his tactics resembledthose of the Ku Klux Klan, Arpaio stated:"I

3 think its anhonor,right? It meanswe’re doing something."[Id. ¶ 10, Ex. I]

4 Second,Defendantshave focusedtheir anti-illegal immigrant activitiesin

communitieswith high MexicanlHispanicpopulationsby, inter alia, conductinga series

6 of unprecedented"crime suppressionsweeps"- involving large numbersof MCSO

7 officers, "posse" members and other volunteers - in predominately Latino

8 neighborhoodsand day laborer areas.2 [Lockwood Decl. ¶ 11, Ex. J news reports

9 indicate "sweepsfrequently target[] heavily Latino areasor day-labor corridors"; id.

10 ¶ 12, Ex. K MCSO pressreleasecalling day-laborcenters"magnetsfor more illegal

11 aliens"; id. ¶ 17, Ex. 0 "Beginning last month, Arpaio orderedhis deputiesandposse

12 membersinto Hispanicneighborhoods,where they have generallybeenciting drivers

13 for minor traffic violations and arresting any suspectedillegal immigrants they

14 encounter.";id. ¶ 20, Ex. R PaulGiblin, "ReasonableDoubt III: Sweepsandsaturation

15 patrolsviolate federalcivil rightsregulations,"East Valley Tribune, July 11, 2008 "The

16 humansmugglingunit, police dogsandeventhe SWAT team spenthoursswarmingthe

17 intersectionof ThomasRoad and 36th Street, a primarily Hispanic neighborhoodin

18 Phoenix. [MCSO] had conductedmajor operationstherefor weeks,using minor traffic

19 violationsas legal coverto stopcarsthatmight canyillegal immigrants."3]

20 The sweepsbeganin September2007,just sevenmonthsafterDefendants

21 Arpaio and Maricopa County entered a Memorandum of Agreement with U.S.

22 Immigration andCustomsEnforcementthe MOA that enabledDefendantsto assistin

23 the enforcementof federal immigration law in certainlimited circumstancesthatdo not

24

25
2 In connection with the sweeps, Defendantshave acceptedthe support of

volunteersknown for anti-Latino and anti-immigrant statements.[See Dkt. 60 at 14
26 Plaintiffs have allegedthat"MC SO hasusedvolunteersto assistin thesecrime sweeps

who haveknown animositytowardsHispanicsandimmigrants"]
27 OnApril 20, 2009, Paul Giblin andRyan Gabrielsonwere awardedthePulitzer

Prize for theirmulti-part "ReasonableDoubt" serieson Defendants’sweeps.[Lockwood
28 Decl. ¶ 32, Ex. DD]

-8-
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1 include random street sweeps. [FAC ¶ 20, Ex. A] Defendants’ sweeps, and their

2 impermissibletargeting of Latino motorists in other contexts,have continuedthrough

3 2009. [LockwoodDecl. ¶ 18, Ex. P; Mora Decl. ¶J 3, 5-7, 11-12]

4 Third, Latino-appearingdrivers andpassengersare the primary targetsof

the sweeps, during which Defendants conduct pretextual traffic stops to root out

6 "illegals." [FAC ¶ 30; LockwoodDecl. ¶ 13, Ex. L quoting Arpaio, "If we comeacross

7 any illegal aliensin the courseof this operation,they will be arrestedandput in jail.

8 We’re going to do what we have to do to clean up this area.". Defendantsuse minor

9 traffic violations, arising from highly-discretionarytraffic stops during the sweeps,to

10 interrogateLatino-lookingpersonsabouttheir immigration status. [See, e.g., Lockwood

11 Decl. ¶ 19, Ex. Q "Maricopa County sheriff’s deputiesare out prowling. Their prey?

12 Illegal immigrants.Their method?Look for minor traffic violations."; id. ¶ 20, Ex. R, at

13 3 MCSO reports to ICE show that "once [MCSO officers participatingin a sweep]

14 spotteda vehicle picking someoneup, detectivesin undercovercars ‘would establish

15 probablecausefor a traffic stop"] As DefendantArpaio himselfhas stated:"Whenwe

16 stopacarfor probablecause,we takethe otherpassengerstoo." [Id. ¶ 33, Ex. EE, at 23]

17 Defendants’ reliance on such minor traffic infractions illustrates the

18 pretextualnature of their stops,and the true immigration-enforcementpurposeof the

19 sweeps.[Lockwood Decl. ¶ 14, Ex. M sweeparrestsoften arise from traffic stopsfor

20 "crackedwindshield" or "broken tail light"] Yet, the SupremeCourt has made clear

21 that eventraffic stopssupportedby reasonablesuspicionor probablecauseof a traffic

22 infraction violate Equal Protection if executedto effectuate a racially-discriminatory

23 policy, patternor practice. Whren v. U.S., 517 U.S. 806, 813 1996 the "Constitution

24 prohibits selectiveenforcementof thelaw basedon considerationssuchas race".4

25
Public concernover Defendants’use of its MOA-grantedauthority during the

26 sweepsandotherwisehas beenwell documentedin the media. [Lockwood Decl. ¶ 11,
Ex. J Daniel Gonzales,"Crime-SweepRecordsRaise Suspicionsof Racial Profiling,"

27 Arizona Republic,Oct. 5, 2008; id. ¶ 20, Ex. R PaulGiblin, "ReasonableDoubt Part
III: Sweeps and Saturation Patrols Violate Civil Rights Regulations," East Valley

28 Tribune, July 11, 2008; id. ¶ 21, Ex. S HowardWitt, "Does CrackdownCrossLine?
Arizona’s Efforts Stir Racial Profiling Claims," Chicago Tribune, May 26, 2008; id.
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1 Fourth, Defendants’ arrest records exemplify the unequal treatment of

2 Latinos during the sweeps.For sevensweepsconductedin 2008, nearly 70% of those

3 arrestedwere Latino. [Lockwood Decl. ¶J 14-16, Exs. M-N] YetLatinos only constitute

4 about 30% of the County’s population. [http://pewhispanic.org/states/population]As

5 TheArizonaRepublicreported,basedon its analysisof Defendants’records:

6 The sweepsfrequentlytargetedheavily Latino areasor day-

7 labor corridors, and most of those arrestedduring highly
discretionaiystopsfor reasonssuchas crackedwindshields

8 were Latinos, the records show. Immigration enforcement
also seemedto be the main goal of the operationswhich is

9 prohibited; in five of the eight sweeps,immigration arrests
outnumberedothertypesof arrests,therecordsshow.

10
[Lockwood Decl. ¶ 11, Ex. J]

11
Fifth, the sweepsrepresenta sharp breakwith pastpractice andnormal

12
procedures.See,e.g, Vill. ofMamaroneck,462 F. Supp.2d at 548-49depaiiresfrom

13 . . . .
historic practice and normal procedures are probative of officials’ intent to

14
discriminate. They have involved the sudden, intense enforcement of highly

15
discretionary traffic laws to stop Latinos for the purpose of inquiring into their

16
immigration status. [See, e.g., SanchezDecl. ¶J 2-6 April 3-4, 2008 Guadalupesweep

17
involved sudden, unprecedenteddeployment of dozens of MCSO vehicles and

18
personnel]The MOA, however,doesnot permit randomstreetoperations,or the useof

19
thetraffic codeto performimmigration-enforcementactivity. [FAC ¶J 22-23 andEx. B]

20
Nor doesit grant Defendantslaw-enforcementauthoritygreaterthan that permittedby

the FourthAmendmentandFourteenthAmendmentsto the U.S. Constitutionandother
22

law. [FAC ¶ 25, Ex. A, Part XV] Nevertheless,Arpaio often precedesand follows
23

Defendants’ sweepswith press releasesthat boast about his enforcementof federal
24

25 ¶ 8, Ex. G Richard Ruelas,"ICE Stays Silent on Real ICE Plan," Arizona Republic,
March 2, 2007] Defendants’ activities have also raised concernsamong numerous

26 political leadersandinstitutions, PhoenixMayor Phil Gordon,the Arizona Civil Rights
Advisoiy Board and the Goldwater Institute. [Lockwood Decl. ¶J 22-26, Exs. T-X]

27 Theseconcernshave also led to a hearingby two subcommitteesof the U.S. Houseof
RepresentativesJudiciaiyCommittee,andto an investigationby theU.S. Departmentof

28 Justice.[Id. ¶ 34, Ex. FF1

- 10 -

Case 2:07-cv-02513-GMS   Document 93    Filed 04/29/09   Page 12 of 21



1 immigration law, and that trumpet the number of persons arrestedfor immigration

2 violations. [FAC ¶J 3 7-47 citing pressreleasesandarreststatistics]While on occasion

3 personsfacing particular criminal chargesare also detained, the sweepsare clearly

4 focusedon finding individualswho are allegedlyhereunlawfully, as Arpaio acts on his

5 promiseto make MCSO "a full-fledged anti-illegal immigration agency." [Lockwood

6 Decl.J3,Ex.B, at2]

7 Sixth, Defendants’ much-publicized forced march of more than 200

8 immigrant detainees- all or nearlyall of whomwere Latino - to asegregatedsectionof

9 the"Tent City" jail further evincesdiscriminatoiyintent. [LockwoodDecl. ¶ 29, Ex. AA

10 SarahFenske, "Mexican GovernmentDenouncesArpaio’s Tent City March; Protest

11 Filed with Supervisors,"PhoenixNew Times,Feb. 24, 2009 reportingthat 230 of the

12 inmateswere Mexican] Announcing the plan to move these detaineesinto an area

13 surroundedby an electrified fence - and inviting public viewing of the shackled

14 detainees’march - Arpaio mockingly statedthat the group is "more adept perhapsat

15 escape""[b]ut this is a fencetheywon’t want to scalebecausetheyrisk receivingquite a

16 shock - literally." [Lockwood Decl. ¶ 28, Ex. Z MCSO PressRelease,"Arpaio Orders

17 Move of Hundredsof Illegal Aliens to Their Own Tent City," Feb. 3, 2009] Even

18 MaricopaCounty Attorney Andrew Thomasquestionedwhethersuchconductviolated

19 the EqualProtectionClause. [Id. ¶ 29, Ex. AA; id. ¶ 30, Ex. BB YvonneWingett and

20 Michael Kiefer, "County to probe segregationin jails," Arizona Republic, B3, Feb. 7,

21 2009 "Thomas said he disagreedwith the measure,""cit[ing] a 2005 U.S. Supreme

22 Court decisionthatrejectedanunwrittenpolicy of segregatingprisonersby race"]

23 While Plaintiffs do not needto establishthat similarly-situatedmembers

24 of other, non-minority groups were treateddifferently in a case where defendants’

25 discriminatorypurposeis manifest,see, e.g, Vill. ofArlington Heights, 429 U.S. at 266,

26 Defendants’policesandpracticeshave treatedothers differently. [E.g., Dkt. 60 at 14

27 recognizingallegationsof disparatetreatmentin FAC; FAC ¶ 32 "Caucasiandrivers

28 andpassengers.. . are treateddifferentlyandtheir vehiclesstoppedat muchlower rates
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1 thansimilarly situatedLatino drivers andpassengers."]For example,Mr. Ortegawas

2 treatedmuchdifferently thanthe Caucasiandriver of thevehicle he was riding in - who

3 was not detained.[FAC ¶ 56] Defendants’investigationof plaintiffs David andJessica

4 Rodriguez also presentsa stark example of racially disparatetreatment,as several,

similarly-situatedCaucasiandrivers were not askedto produceany identification - but

6 ratherwere given a free pass,while Mr. Rodriguezwas compelledto produceapanoply

7 of documents.[FAC ¶J 86-87, 96] See, e.g., Vill. of Mamaroneck,462 F. Supp. 2d at

8 549 ticketing Latino drivers for not wearing seatbelts,but giving Caucasiansnot

9 wearingseatbeltsa free pass,supportedshowing of discriminatoiy intent. Moreover,

10 Defendants’ sweepshave occurred in predominatelyLatino neighborhoods;and even

11 when they reach non-Latino neighborhoods,Latinos are still the main targets.

12 [Lockwood Decl. ¶ 11, Ex. J]

13 In sum,the claims of Plaintiffs andthe classmemberssharethe samecore

14 issue of whetherDefendantshave adopteda policy, pattern and practice of targeting

15 Latinos for pretextual traffic stops. The FAC more than adequatelyalleges that

16 Defendants have done so with respect to the class as a whole, satisfying the

17 commonalityrequirementof Rule 23a2.

18 A second,major commonissue ties togetherthe claims of the Plaintiffs’

19 andtheproposedclassmembers- whetherDefendantshaveexecutedtheir immigration-

20 enforcementactivitieswithout adequatesuspicionor probablecause,in violation of the

21 Fourth Amendment and Arizona Constitution’s prohibitions against unreasonable

22 searchesand seizures.Whenevera law enforcementofficer restrains an individual’s

23 freedomto walk away, "that personhas beenseizedwithin the meaningof the Fourth

24 Amendment."[Dkt. 60 at 6 citing Murillo, 809 F. Supp. at 498] Consistentwith the

25 FourthAmendment,apolice officer "may conducta brief investigatorystop or seizure

26 when an officer has reasonablesuspicion ‘supportedby articulable facts that criminal

27 activity may be afoot." [Id. at 7 quoting United Statesv. Sololow, 490 U.S. 1, 7

28 1989] Such a stop "mustbe brief andmust last no longerthannecessary."[Id. citing
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1 cases]A full custodialarrest"mustbe basedon probablecause."[Id. citing McKenzie

2 v. Lamb, 738 F.2d 1005, 1008 9th Cir. 1984]

3 Significantly, the Ninth Circuit has "rejectedprofiles that are likely to

4 sweepmanyordinaiy citizensinto a generalityof suspiciousappearance."UnitedStates

Montero-Camargo,208 F.3d 1122, 1129-30 9th Cir. 2000. Indeed, where a large

6 numberof people "sharea specific characteristic,that characteristicis of little or no

7 probativevalue in [the required] particularizedand context-specificanalysis." Id. at

8 1131. Moreover, "Hispanic appearanceis of little or no use in determiningwhether

9 particular individuals among the vast Hispanic populaceshould be stoppedby law

10 enforcementofficials on thelookout for illegal aliens."Id. at 1134.

11 Yet Plaintiffs’ FAC and the additional materials submitted with this

12 Motion demonstratethat Defendantshave engagedin just such a practice. [See, e.g.,

13 Lockwood Decl. ¶ 20, Ex. R, at 2-3 reporting on a letter to ICE from Lt. Joe Sousa

14 explaining that in a FountainHills sweepnear a day laborerarea,MCSO "deputiesin

15 patrol carswatchedfor vehiclesthat appearedto pick up illegal immigrants. Then, once

16 they spotted a vehicle picking someoneup, detectives in undercovercars ‘would

17 establishprobablecausefor a traffic stop."] Defendantsarrestedplaintiff Mr. Ortega,

18 for example,becausethe driver may have been speeding.[FAC ¶J 56, 75-76] They

19 providedMr. Ortegawith no explanationthat could support a finding of probablecause

20 capableof justifying his arrestand nine-hourdetention,and other mistreatmentat the

21 handsof Defendants.[Id. ¶J 68, 77, 81] Likewise, DefendantsstoppeddeclarantPedro

22 Manzanarezlast Februarywithout any individualized suspicion. [Declarationof Pedro

23 Marquina Manzanarez"ManzanarezDecl." ¶ 3] Rather, it appearsDefendantswere

24 conducting an unlawful immigration checkpoint to investigate the status of Latino

25 drivers - doing away with eventhe pretenseof a traffic violation in this instance. [Id.

26 ¶J 4-5] Furthermore, Defendants stopped Julio Mora and his father without any

27 reasonablesuspicionor probablecauseto believe that theyhadviolatedanytraffic law,

28 andthendetainedthem for hourswhile sorting out the immigration statusof numerous
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1 other Latino-appearingpersonsroundedup in the vicinity. [See generally Mora Decl.]

2 [See also LockwoodDecl. 19, Ex. Q MCSO Sergeant:"The objectiveis to make stops

3 on thesevehicles, screentheseindividuals whetherthey’re in this country illegally."]

4 As Maricopa County SupervisorMaiy Rose Wilcox has stated: "If you are of

5 Mexican-Americanheritage,if you have brown skin, thereis nothingyou cando not to

6 be stopped." [Lockwood Decl. ¶ 21, Ex. 5, at 2] Defendants’ pattern and practice

7 guaranteesthat many Latino-appearingpersonswho are here lawfully will be stopped

8 without causeand subjectedto resulting harms and indignities, even if not ultimately

9 cited or charged.

10 At bottom, the commonality requirement is satisfied "if the named

11 plaintiffs sharea commonquestionof law or fact with the grievancesof the proposed

12 class"; "factual differencesamong the claims of the class memberswill not defeat

13 certification." Daniels, 198 F.R.D. at 417 granting class certification in police

14 practices/racialprofiling casebroughtby severalnamedplaintiffs who hadbeenvictims

15 of suspicionlessstops.Seealso Hanlon, 150 F.3d at 1019 "[t]he existenceof shared

16 legal issueswith divergentfactual predicatesis sufficient". The namedPlaintiffs have

17 suffered from Defendants’ policy, pattern and practice of racial profiling, and their

18 claims andthe classclaims meet the commonality requirement.Walters, 145 F.3d at

19 1047 patternandpracticeclaims satisfycommonality.

20 C. Plaintiffs’ ClaimsAre Typical ofthe Class.

21 Plaintiffs’ claims also meet the third requirement of Rule 23a -

22 typicality. Their claims are typical of the claimsof theclassbecausethey arisefrom the

23 same pattern and practice, and are basedon the same legal theories. Kornberg v.

24 Carnival Cruise Lines, Inc., 741 F.2d 1332, 1337 11th Cir. 1984. Underthe permissive

25 standardsof Rule 23a, representativeclaims are "typical" if they are reasonablyco

26 extensivewith those of classmembers;they do not have to be substantiallyidentical.

27 Hanlon, 150 F.3d at 1020; see also Wagnerv. NutraSweetCo., 95 F.3d 527, 534 7th

28 Cir. 1996 "Typicality requirementsfor classcertification should be determinedwith
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1 referenceto the defendant’sactions, not with respectto particularizeddefenses[the

2 defendant] might have against certain class members.". Moreover, a finding of

3 commonalityoften supportstypicality. Dukes v. Wal-Mart, Inc., 509 F.3d 1168, 1184

4 9th Cir. 2007 noting thatcommonalityandtypicality requirementstendto merge.

5 Plaintiffs havereceivedthe samediscriminatoiytreatmentandsufferedthe

6 samecivil rights violations as theputativeclassmembers.For example,just asPlaintiffs

7 share equal-protectionandsearch-and-seizureclaimswith PedroManzanarezandJulio

8 Mora, theysharesimilar claimswith all otherputativeclassmembers.Plaintiffs’ claims

9 arise from the samepolicy, pattern and practice that give rise to the claims of the

10 proposedclass members.As such, Plaintiffs’ claims are "typical" and satisfy Rule

11 23a3. See, e.g., Daniels, 198 F.R.D. at 418 finding typicality where the named

12 plaintiffs andproposedclassmembers’claims "arisefrom the sameallegedlyunlawful

13 activity of the [NYPD’s SpecialCrimesUnit] - namelysuspicionlessstopsandfrisks".

14 D. Plaintiffs Will Fairly andAdequatelyProtectthe Interestsof theClass.

15 Plaintiffs meetthe fourth requirementof Rule 23abecausetheir interests

16 arenot antagonisticor in conflict with thoseof the class,andbecausetheir attorneysare

17 qualified andable to conductthe litigation. Crawford v. Honig, 37 F.3d 485, 487 9th

18 Cir. 1994. As set forth above,Plaintiffs andthe classmembershave beensubjectedto

19 the sameunlawful conductandseekthe samerelief, makingtheir interestsco-extensive.

20 In the absenceof conflicting interests,Plaintiffs canvigorouslyprosecutethe caseto the

21 mutualbenefitof all classmembers.Hanlon, 150 F.3dat 1020.

22 Plaintiffs’ counselat Steptoe& JohnsonLLP, the ACLU Foundationof

23 Arizona, the ACLU FoundationImmigrants’ RightsProjectandthe Mexican American

24 Legal Defense and Educational Fund MALDEF are experiencedin civil rights,

25 constitutionallaw andclass-actionlitigation. David J. Bodney,PeterS. Kozinets,Karen

26 J. Hartman-Tellezand Isaac P. Hernandezof Steptoe & JohnsonLLP have several

27 decadesof combinedexperiencelitigating constitutionaland civil rights disputes.Co

28 counselDaniel Pochoda,the Legal Director of the ACLU Foundationof Arizona, has

- 15 -

Case 2:07-cv-02513-GMS   Document 93    Filed 04/29/09   Page 17 of 21



1 litigated numerousclassaction andconstitutionalcasessince 1968, when he joined the

2 Civil Rights Division of the U.S. Departmentof Justice.He has argueda civil rights

3 casebeforetheU.S. SupremeCourt Preiser Newkirk, 1975;hastaughtconstitutional

4 law, federal courts, civil procedureandtrial practice; and, in his currentposition, has

beenattorneyofrecordon approximately20 classactionandconstitutionalcases.

6 Co-counselMonicaRamIrezis astaffattorneywith the ACLU Foundation

7 Immigrants’ Rights ProjectIRP, which has extensiveexperiencelitigating civil rights

8 andclassaction lawsuitsacrossthe country.Ms. RamIrez is classcounselin a pending

9 § 1983 classaction lawsuit on behalfof pretrial detaineesineligible for bail becauseof

10 theirpresumedimmigration status,seeLopez-Valenzuelav. Maricopa County,D. Ariz.

11 No. 08-CV-660-SRB-ECV. She is also class counsel in Orantes-Hernandez

12 Gonzales, Nos. 07-56509, 08-55231, 2009 WL 905454 9th Cir. Apr. 6, 2009, a

13 nationwideclassactiononbehalfof Salvadoranrefugees.

14 Co-counselKristina M. Campbell is a Staff Attorney with MALDEF, a

15 nationalcivil rights organizationwhoseprincipal objectiveis to promotethe civil rights

16 of Latinos in theU.S. MALDEF haswon numeroussignificantlegal victories, including

17 the landmark 1982 U.S. SupremeCourt casePlyler v. Doe. Ms. Campbell’s litigation

18 experiencefocuseson class actions andthe intersectionof immigration, employment

19 andconstitutionallaw. Accordingly, the sharedinterestsof Plaintiffs andclassmembers

20 arewell protectedby classcounsel,satisfyingRule 23a4.

21 III. THE PROPOSED CLASS IS SUFFICIENTLY DEFINITE TO BE

22 CERTIFIED UNDER RULE 23b2.

23
Plaintiffs’ proposedclassis clearly defined, enablingthe Court to identify

24
class members and grant class-wide relief pursuant to Rule 23b2. Specifically,

25
Plaintiffs seekto represent"All Latino personswho, sinceJanuaiy2007, have beenor

26
will be in the future, stopped,detained,questionedor searchedby MCSO agentswhile

27
driving or sitting in a vehicle on apublic roadwayor parkingareain MaricopaCounty,

28
Arizona." [FAC ¶ 121] Although class definitions may be more loosely definedwhen
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1 non-monetaryrelief is sought,Plaintiffs have focusedthe definition of the proposed

2 class on Latino individuals traveling in vehicles within the geographic limits of

3 Defendants’jurisdiction. See,e.g., Rice v. City of Philadelphia, 66 F.R.D. 17, 19 E.D.

4 Pa. 1974 Rule 26b2 classesrequirelessprecisedefinitions; "[i]f relief is grantedto

the plaintiff class, the defendantsare legally obligated to comply, and it usually

6 unnecessaryto define with precisionthe personsentitled to enforce compliance"; 5

7 JamesWm. Moore,Moore‘s FederalPractice § 23.21[3][a] & [5], at 23-47& 23-523d

8 ed. 1997. Further, the class is defined in terms of, and limited by, Defendants’

9 challengedbehaviors. See Rice, 66 F.R.D. at 19. The proposedclass is therefore

10 ascertainableandsufficiently definedfor purposesof Rule23b2 certification.

11 In sum, Defendants’ policy, pattern and practice of targeting Latino

12 motorists and passengersfor pretextual traffic stops applies to all class members,

13 making appropriatethe type of injunctive and declaratoryrelief soughthere. [FAC p.

14 30] Accordingly, class certification under Fed. R. Civ. P. 23a and 23b2 is

15 warranted.See,e.g., Walters, 145 F.3dat 1047.

16 Conclusion

17 For the foregoing reasons,Plaintiffs requestthat the Court certify this

18 matterasa classactionandappointPlaintiffs’ counselasclasscounsel.

19 RESPECTFULLYSUBMITTED this 29th dayof April, 2009.

20 STEPTOE& JOHNSONLLP

21

22 By /s/ PeterS. Kozinets
David J. Bodney

2 PeterS. Kozinets
KarenJ. Hartman-Tellez

24 IsaacP. Hernandez
Collier Center

25 201 EastWashingtonStreet
Suite 1600

26 Phoenix,Arizona 85004-2382

27

28
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1 ACLU FOUNDATION OF ARIZONA
Daniel Pochoda

2 P.O. Box 17148
Phoenix,Arizona 85011-0148
Telephone:602 650-1854

4 Facsimile: 602 650-1376

5 AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

6 IMMIGRANTS’ RIGHTS PROJECT

7
MonicaM. RamIrez
39 Drumm Street

8 SanFrancisco,California 94111
Telephone:415 343-0770
Facsimile: 415 395-0950

10
MEXICAN AMERICAN LEGAL

11 DEFENSEAND EDUCATIONAL
FUND

12 Kristina M. Campbell

13
NancyRamirez
634 SouthSpring Street,11thFloor

14 Los Angeles,California 90014
Telephone:213 629-2512x136

15 Facsimile: 213 629-0266

16
Attorneysfor Plaintiffs

17

18

19

20

21

22

23

24

25

26

27

28
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1 CERTIFICATE OF SERVICE

2
I herebycertify that on the 29th day of April, 2009, I causedthe attached

3
documentto be electronically transmitted to the Clerk’s Office using the CM/ECF

4
System for filing and transmittal of a Notice of Electronic Filing to the following

5
CM/ECF Registrant:

6

7 TimothyJamesCasey
timcaseyazbarristers.com

8 DrewMetcalf

9 drewmetcalf@azbarristers.com

10 Michael D. Moberly
MMoberlyrcalaw.com

11 JohnM.Fiy

12 JFryrcalaw.com

13
I furthercertify that I causeda copy ofthe attacheddocumentto be mailed

14
on the29th dayof April, 2009 to:

15

16 Hon. Mary H. Murguia

17
UnitedStatesDistrict Court
SandraDay O’ConnorU.S. Courthouse

18 Suite 525
401 WestWashingtonStreet,5PC53

19 Phoenix,Arizona 85003-2154

20

21 /s/ MonicaMedlin

22
Legal Secretary

23

24

25
579064

26

27

28
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