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Plaintiffs seek to counter Defendanfs’ Motion to Dismiss by arguing, inter alia, that,
“there is a substantial likelihood that the individual plaintiffs, the UFCW, and other UFCW |
members} will . .. be subject to mass ICE detentions” in the future, that the interests Plaintiff
UFCW}"‘see;ks to protect afe germane to the organization’s purpose,” and that “Plaintiff UFCW

has suffered direct injuries to its own interests.” Opposition at 1-16. Moreover, Plaintiffs seek to

~ persuade this Court that Defendants’ adherence to civil warrants issued by Federal Magistrate

Judges, and adherence to procedures approved by the United States Supreme Court in INS v.
Delgado, 466 U.S.. 210 (1984), provide no insulation to Defendants’ activitieé in conduqting a
workplacq enforcement action premised on probable cause'»that illégal aliens employed by Swift
é;c Company Were engaging in identity theft. Opposition at 17-24.

Plaintiffs’ arguments fail, and Plaintiffs can neither establish standing nor state a claim
upon which relief may be grante&. Neither the allegations in the Complaint nor the improper
extraneous material Plaintiffs seek to add in their Opposition,demonstr‘ates areasonable

expectation that any of the Plaintiff individuals will ever be the subject of another Immigration

‘and Customs Enforcement (ICE) workplace enforcement action. In addition, Plaintiffs fail to

éhow that Plaintiff UFCW has either individual or associational standing beéause the
enforcement of immigration law is not an interest germane to UFCW’S purpose.

Defendapts obtained lawful warrants to search the premises and question all individuals
about their citizenship and work status. Plaintiffs’ assertion that individuals were unlawfully
detained because they were questioned in areas away from their work space lacks credibility'
given the real and immediate'concern fc;r the safety of Federal agents and civilians during the

immigration interviewing of individuals in meatpacking/slaughtering facilities.
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Because Plaintiffs lack standing and fail to state a claim upon which relief may be
grénted, this lawsuit should be dismissed pursuant to Fed. R. Civ. P. 12(b)(1) vand 12(b)(6).
I Plaintiffs Lack Subject Matter Jurisdiction

A, Plaintiff UPCW Lacks Standing

Asa priméry matter, Plaintiff UFCW cannot show that, as an organization, it has been
injured by Defendants’ workplace enforcement actions. As Plaintiffs concede, to obtain
individual Article III standing, an organization must make the same showing as an individual:
demonstration (I) of injury in fact; (ii) that the injury is fairly traceable to the: defendant’s actions;’
and (iii) that the injury will likely be rédressed by a favorable decision. See _Associatz'oﬁ of
Community Organizations for Reform Now (ACORN) v. Fowler, 178 F.3d 350, 356 (5th Cir.
1999); Opposition at 15. The Fifth Circuit Céurt of Aﬁpeals reqﬁir_es that, to‘ obtain individual
standing, an ofganiéation clearly demonstrate “a‘ direct conflict between the defendant’s conduct -
andvthe organization’s mission,” in additic_)n to a clear showing that “an organization’s stated
goals were ‘at loggerheads’ with a defendant’s conduct.” ACORN, 178 F.3d at 361.

| “ Plaintiffs faii to directly address this ACORN standard regarding Plaintiff UFCW’s
mission and ifs stated goals.’ Indeed, Plaintiffs’ omission in this regard is no sﬁrprise since, as a
Jabor organization, Plaintiff UFCW simply cannot show that its organizational purpose is to |

guard against immigration enforcement actions, rather than to protect the interests of its members

' In ACORN, the organization’s purpose was “to make equal opportunity in housing a
reality in the Richmond Metropolitan Area.” Id. at 368. Thus, there was a direct conflict
between the organizational purpose in question and the allegedly unlawful actions in ACORN
where the organization suffered injury due to alleged racial steering by an apartment complex
owner. Id.
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in employment-related aépects of the workplace such as wages, benefits, and work schedules. |
See Opposition, Ex. 1, Attachment A-UFCW Constitution, Article 2.

- No dir;:ct conflict exists between UFCW’s organizational purpose and Defendants’
éctions. UFCW’s organizational purposé is the betterment of employee conditions within the

context of contract bargaining with the respective employer. Plaintiff UFCW’s own literature

reflects this purpose.” It therefore is disingenuous for Plaintiff UFCW to assert through this

lawsuit that its mission is to affect the manner of immigration enforcement when its own
literature makes no mention of this purpose.

Rather théq addressing the proper standard an organization must meet to show individual
standing, Plaintiffs construct their own standard. Plaintiffs state that, “[a]n association suffers a
direct injury sufficient to establish standing where it has expended resourcés to counteract the
effects of the challehged activity.” Opposition at 15. While this “expended réséurces” language
derives from the court’s decision in ACORN, Plainﬁffs’ parsing does not accurately reflect the
standard the ACORN court articulated for determining whether an organization has individuai
standing. See ACORN, 178 F.3d at 361 (finding on summary judgment that there was “a genuine
issue of fnaterial fact thatt ACORN . . . expended resources” to register vo.ters and to counteract
defendants’ failure to properly implement the National Voter Registration Act}; see also Havens
Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982) (citing allegation in vcomplaint that plaintiff
“has had to devote significant resources to identify and counteract the defendént’s‘ [sic] racially

discriminatory steering practices”).

2 See http://www.ufcw.org/about_ufcw/who_we_are/voice.cfm (last visited January 28,
2008). ‘
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The plaintiff-organization’s primary purpose in ACORN was the advancement of thé
interests of persons of low and moderate income using voter registration as an integral tool for
such advancement. ACORN, 178 F.3d at 354. Plaintiff-organization in Havens, a cogn_seling and
referral organization for homeseekers, had as its primary purpose the establishment of equal
opportunity in housing within the area it sefved. | Havens, 455 U.S. at 368. Because the
organizationél purposes of the plaintiffs in these actions were clear in each instance, the qliestion
of whether these plaintiffs, in re.sponse to defendants’ actioné, were requiréd to increase the
resources necessary to accomplish their respective missions was easily answered by the coﬁrt.3

Contrasted with the instant Iﬁatter, however, it simply is not reasonable to conclude that

" Defendants’ lawful workplace enforcement actions injured Plaintiff UFCW by lessening

UFCW’s ability to protect its members againstv unfavorable labor practices by employers‘.

* Contrary to Plaintiffs’ proffered standard, use of an organization’s resources does not
automatically convert the target of ﬁhose resources into the source of the organization’s injury fof
purposes of conferring individual standing on that organization. See, e.g, S’pann v. Colonial
Village, Inc., 899 F.2d 24,27 (D.C. Cir. 1990) (explainingv that “[a]n organization cannot, of
course, manufacture the injﬁry necessary to maintain a sﬁit from its expenditure of resources on
tﬁaf \}ery suit.”). Although Plaintiffs contend that they expended resources for pufposes of
litigation, it is clcar that having an “in-house legal department of four attorneys put aside all. of

other [sic] duties” and diverting local staff to “perform interviews” and “translations”

3 Voter registration could readily have been hampered by the failure of a state’s election
commissioner to comply with the National Voter Registration Act in ACORN. Similarly, referral
services for homeseekers could easily have been hindered by the alleged discriminatory actions

. of defendants in Havens.
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(Opposition at 16) were activitiés taken to assist in bringing litigation. Plaintiff UF CW simply
fails to demonstrate injury in its Complaint because the injuries that UFCW alleges — as an
international érganization, rather than as a local union — all flow from its afﬁrmative decision to
embark upon the instant lawsuit.* Costs associated with ligation are simply insufficient

- demonstrators of the use of an organization’s resources for th¢ purpose of conferring standing on
an organization. ACORN, 178 F.3d at 358.°

Plaintiffs’ argument regarding expenditure of resources as a result of challenging ICE’s

immigration workplace enforcement does not satisfy the Fifth Circuit’s articulated standard of
demonstrating a direct conflict befween the challenged conduct and the orgaﬁization’s mission.
ACORN, 178 F.3d at 361. Plaintiffs’ omission of allegations that support this standard is fatal to
Plaintiff UFCW’s argument that it possesses standing as an organizational plaintiff in the instant

‘matter.

* It is significant that, aside from expenses undertaken to initiate litigation, such as
interviewing witnesses and preparing translations (Opposition at 16), Plaintiff UFCW does not
show that the UFCW international union, rather than its locals, has actually expended resources
as a result of Defendants’ workplace enforcement actions. See, e.g., Opposition at 16 (“local
staff, including the local’s organizing director, was diverted from their usual duties in order to
perform interviews, translations, communicate and coordinate with detention centers .. ). .

Also of note is the fact that a UFCW local union, Local 540, attempted to sue Defendants
in this same court based on similar allegations. Plaintiff UFCW Local 540 voluntarily dismissed
their action after Defendants filed a motion to dismiss demonstrating that the local union lacked
standing. See UFCW Local 540 v. ICE, Civil Action No. 2:06-cv-350 (N.D. Tex).

5 See also Association for Retarded Citizens v. Dallas County Mental Health & Mental
Retardation Ctr. Bd. of Trustees, 19 F.3d 241, 244 (5th Cir. 1994) (holding that “[t]he mere fact
that an organization redirects some of its resources to litigation and legal counseling in response
~ to actions or inactions of another party is insufficient to impart standing upon the organization.”).
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Plaintiff UFCW also cannot satisfy any of the three prongs an organization must meet to
establish associational standing. See Hunt v. Washington State Apple Advertising Commission,

432 U.S. 333, 343 (1977). Neither the Complaint nor Plaintiffs’ Opposition demonstrates that

-~ individual union members have standing,® that Plaintiff UFCW has an interest in the litigation

that is germane to UFCW’s purpose, or that the lawsuit could continue without the participétion
of individual union members in the suit. Id. |

Plaintiff UFCW attempts-to éhow that its interest in this lawsuit is germane to UFCW’s
purpose as an organization by referring the Court to five cases in which Plaintiffs claim the
courts found p]aintiff—unions posseésed associational standing based on alleged impairment of
the respective unions’ interests. See Opposition at 12.7 All of these décisions were ca_seslwhere
the éouﬁs found that labor unions established associational standing on the basis that certain
interests were germane to the union’s purposes — members’ berieﬁts, constitutionél rights of :
speech, health/safety, and level of invqlvement in union éctivities. Howevér, Plaintiffs omit .

reference to the critical factor common to these cases: defendants in each were organizations

_ with direct responsibility over the unions’ interests regarding terms and conditions of

employment, whether as the actual employer or asa regulatory agency responsible for the

6 Failure of Plaintiff individuals to establish standing is discussed infra in section LB.

7 Citing United Food & Commercial Workers Int’l Union, Local 751 v. Brown Group,
Inc.,, 50 F.3d 1426 (8th Cir. 1995); International Union, UAW v. Brock, 477 U.S. 274 (1986);
San Bernardino Public Employees’ Association v. Stout, 946 F. Supp. 790 (C.D. Cal. 1996);
United Transp. Union-Illinois Legislative Bd. v. Surface Transp. Bd., 183 F.3d 606 (7th Cir.
1999); Hotel & Restaurant Employees Union, Local 25 v. Smith, 846 F.2d 1499 (D.C. Cir. 1988).
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industry in question.® Contrary to fhe cases Plaintiffs cite where courts found that unioné
established associational standing, Defendants in the instant lawsuit constitute ﬁeither Plaintiffs’
employer nor the regulator of the industry in which Plaintiffs operate. Unlike the defendants in
any of the above-referenced cases, Defendants are neither employers nor regulators, but instead
are enforcers of immigration léws. It therefore defies logic to find ‘Fhat the interest that UFCW
seeks to protect as a party to this lawsuit — lawful enforcement of our nation’s immigration laws
in the Wérkﬁlace —1is germane‘to UFCW’s purpose as a labor union.

| Moreover, Plaintiffs’ Opposition points to no definitive statement by UFCW affirming
that the enforcement of immigration law is an interest that is germane to its purpose. Plaintiffs’
Opposition ;:ites one phrase in UFCW’S 37-page Constitution that states, as one of its several
objectiv.es, “to protect- . . civil rights and liberties.” Opposition at 13. This generalized
statement contéins no mention of UFCW’s purpose regarding the éonduct of immigration law
enforcement. Plaintiffs cannot point to an official, clear announcement that immigratidn law

_enforcement stands as UFCW’s objective. If the conduct of such enforcement was, in fact,

¥ In Local 751, the union challenged a company’s failure to give notice to employees of
closure of a plant, see Local 751, 50 F.3d at 1431; in Brock, the union challenged the Secretary of
Labor on the basis that certain eligibility determinations detrimentally affected employees’ trade
readjustment allowance benefits, see Brock, 477 U.S. at 286; in Stout, the union challenged an
executive order implemented by public officials on the ground that the order impinged upon
members’ First Amendment rights in the workplace, see Stout, 946 F. Supp. at 796-97; in United -
Transp. Union, the union challenged a decision of a regulatory agency that jeopardized the
employment status of union members, see United Transp. Union-Illinois Legislative Bd., 183
F.3d at611. '

The last of these cases, Hotel & Restaurant Employees Union, Local 25 v. Smith, was a
split decision of an equally divided court that affirmed the district court’s finding of summary
judgment for defendants. As'such, and aside from the fact that the controlling holding of this
case cuts against Plaintiffs’ assertion of standing here, this decision can be of no consideration in
resolving the instant matter.
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UFCW?’s objective, one would think the articulation of such objective could be found in the
UFCW Constitution.” The inclusion of such an objective is not present there, however, since
UFCW’e primary purpose or objeetive simply is not the insurance of proper immigration law
enforcement. In demonstratio.n of UFCW’s actual objectives as a labor union, UFCW’s
Constitution understandably and more appropriately focuses on improvement of members’
“wages, hours, beneﬁts, and working conditions,” 511 of which constitute terms of employment
for which the respective employers of UFCW members are responsible. There is no mentien of
the word “immigration” anywhere in the UFCW Constitution. See Opposition, Ex. 1,
Attachment A—UFCW Constitution.

In addition, Plaintiffs’ Opposiﬁon fails to demonstrate that Plaintiff UFCW meets the
third prong of the Hunt test for associational standing — that neither the claim assefted nor tﬁe
relief requested requires the participation of individual members in the lawsuit." Plaintiffs cite
Warth v. Seldin, 422 U.S. 490, 515 (1975) for the proposition that prospective relief such as
injunctive or declaratoryvrelief, if granted, is “supposed” to result in‘e remedy that will “‘inure to
the benefit of those members of ;[he association actually injured.”” See Opposition at 14. But this
proposition comprises only half of Hunt’s third prong. Indeed,.for Plaintiffs to satisfy the third

prong, it is not only the relief requestéd for which the requirement of the individual members’

~ participation is probative. A plaintiff association also fails to satisfy Hunt’s third prong if the

® The Supreme Court has looked to unions’ constitutions in the past for evidence that a
union meets the “germaneness” prong of the Hunt test for purposes of establishing associational
standing. See Brock, 477 U.S. at 286. :

10" Although Hunt’s third prong is prudential, rather than constitutional, its value as a
measure of associational standing remains unquestioned nonetheless. See United Food &
Commercial Workers Union Local 751 v. Brown Group, Inc., 517 U.S. 544, 556 (1996).

8
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paﬁicipation of individual members is required for the claim asserted. See Hunt, 432 U.S. at
343. Plaintiff UFCW fails to satisfy the third prong here because the claim asserted — violations
of individuals’ rights under both the Constitution and the Immigrati(;n and Nationality Act (INA)
— requires the participation of individual merﬁbers throughout the sui;t.” As discussed in
Defendants’ Motion to Dismisé and infra, Plaintiff individuals fail to establish standing in this
lawsuit. Plaintiff UFCW thus fails the third prong of the Hunt test on this basis, aﬂd this Court |
accordingly lacks jurisdiction and shbuld dismiss Plaintiffs’ claim.

Plaintiff UFCW should be dismissed because. UFCW cannot satisfy any of the thfee
prongs Hunt requires to establish associational standing.

B. Plaintiff Individuals Lack Standing

To establish standing, the eight indiviidual named Plaintiffs must demonstréte injury in
faqt that is fairly traceable to the Defendants’ actions and that will likely be redressed by a
favorable decisﬁon. S’ee ACORN, 178 F.3d at 356 (citing Lujan v. Défenders of Wildlife, 504 U.S.
555, 560-61 '(1992)). Because Plaintiffs seei{ injunctive or declaratory relief, they must prove not
only a past injury, but also a real, immediate threat of future injury. City of Los Aﬁgeles V. Lyons; '.
461 U.S. 95, 102-05 (1983) (requiring that, because injunctions regulate future conduct, a party
seeking injunctive relief must allege a threat that is real and immediate, not rﬁereiy conjectural or
hypothetical, or based on allegations of a few instgnces of violations by individual actors).

Plaintiffs fail to make this showing as there is no reasonable expectation that these eight

. ' See Rakas v. Illinois, 439 U.S. 128, 133-34 (1978) (“‘Fourth Amendment rights are
personal rights which, like some other constitutional rights, may not be vicariously asserted.’”)
(quoting Alderman v. United States, 394 U.S. 165, 174 (1969)); Kotler Industries, Inc. v. INS, '
586 F.Supp. 72, 74 (N.D. Ill. 1984) (holding that employer did not have standing to assert

employees’ constitutional claims). ‘
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American citizens or lawful permanent residents will ever again be involved in an ICE workplacé
enfbrcement action targeting illegal alieﬁs 'who commit identity fraud.

Plaintiffs’ Opposition attempts to bolster Plaintiffs’ argument that a réal and immediate
threat of future injury exists by relying on the purely‘speculative theorem that, because the named
Plaintiff individuals experieﬁced workplace ‘enforcement actions once, it is reasonable to expect
that they will experience these actions again. See Opposition at 4. Plaintiffs cite to O Shea v.
Littleton, 414 U.S. 488, 496 (1974), for the proposition that, “past wrongs are evidence bearing -
on whether there is a real and immediate threat of repeated injury.” Oppqsition at 5 n.4.
Plaintiffs misrepresent O 'Shea’s full hblding, however, since this quote is preceded by the

following statement: “Past exposure to illegal conduct does not in itself show a present case or

- controversy regarding injunctive relief, however, if unaccompanied by any continuing, present

adverse effects.” O’Shea, 414 U.S. at 495-96; see also Lyons, 461 U.S. at 102-05.

The Supreme Court’s holding in Lyons is directly on point here, 'ahd, Plaintiffs also
attempt ton obscure the extent to which Lyons is authoritative regarding Plaintiff individuals’
standing. Contrary to Plaintiffs’ assertion that “prudential concerns over federalism” in Lyons
were “central” to the decision (Opposition at 7), such concerné were tangential in Lyons, and
Lyons' is not distinguishable on this basis. Lyons plainly held that the plaintiff, an alleged victim
of chokeholds applied by Los Angeles police officers, lacked standing because he could not show
a ““likelihood of substantial and immediate irreparable injury.”” Lyons, 461 U.S. at 1'1.1 (citing
O’Shea, 414 U..S. at 502). Although the Lyons plaintiff based his complaint on 42 U.S.C. §

1983, which meant the Court was ultimately reviewirig the administration of a state’s laws by

that state’s law enforcement officers, the Supreme Court denied equitable relief to the plaintiff
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because he demonstrated no likelihood of future injury, not because he maintained a section 1983
claim. See id. at 111-12.

Plaintiffs devote the brunt of their substantive argument, not to the identification of
applicable caselaw and the standard Plaintiff individuals must meet here to establish standing,
but instead to pure speculation regarding Plaintiff individuals’ expectation thét they will again
experience similar workplace enforcement actions. See Opposition at 4-5. These expectations
ére speculative and lack foundation. The primary foundation on which Plaintiffs base their
expectation — statements by Homeland Security Secretary Michael Chertoff - doés not support
Plaintiffs’ specuialtion.12 Oppoéition at 4 n.3. In fact, the transcript of the De;cember 13, 2006,
press conference at which Secretary Chertoff made the statements referenced by Plaintiffs show
that, since the December‘ 12, 2006, Swift enforcement actions, ICE is now /ess likely to i.nclud'e.
Swift plants in possible future actions.”” Secretary Chertoff_ s statements indicate that ICE does
not intend to concéntrate similar such workplace efforts solely on the food service industry. since
the problem addressed in the workplace enforcement action — identity theft —is “found in a
number of industrie.s.”.14

Plaintiffs also attribute a quote from a Congressional Research Service Report of Apr’il 6,

12 Defendants object to the attachments Plaintiffs submitted with their Opposition since
these attachments call into consideration matters beyond the pleadlngs but to the extent the
Court considers these materials, Defendants address them.

13 See http://www.dhs.gov/xnews/releases/pr_1166047951514. shtm (last visited January
28, 2008).

14 Id Plaintiffs’ statement in their Opposition that Defendants “guarantee[d] . .. further
raids singling out workers in the food processing industry” (Opposition at 8) simply has no basis
in fact, and it is not surprising that Plaintiffs’ statement lacks any citation to authority.
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2006, (Report) to argue that the “Government also contends that illegal immigrants comprise ‘a

very large share’ of all food processing workers.” See Opposition at 4 n.3. Contrary to

. Plaintiffs’ assertion, however, the Government makes no such contention because the cited

Report — issued by the legislative branch, and not the Defendants in this action — does not make

such a statement. Rather, the Report merely refers to the “large and growing unauthorized alien .

~ population, the majority of whom are in the [American] labor force.”'* Reliance on several

general statements that do not discuss targeting Swift employees is hardly a sufficient basis to

confer on Plaintiff individuals the real, immediate threat of future injury that individuals seeking

injunctive relief are required to establish. See, e.g., Lyons, 461 U.S. at 111.

Plaintiffs argue that Plaintiff individuals possess standing by analo gizing the instant
matter to twb cases — Ciudqdanos Unidos de San Juan v. Hidalgo County Grand Jury Comm 1
622 F.2d 807 (5th Cir. 1980) and LaDuke v. Nelson, 762 F.2d 1318 (9th Cir. 1985). See
Opposition at 8. Plaintiffs’ analogy fails. Plaintiffs in Ciudadanos Unidos and LaDuke
established standing ‘by respectively alleging a cdurse of conduct of discriminatory grénd juror
selectic;n “over ten years” and a “systematic pattern” of warrantless searches of migrant housing
by the Immigration and Naturalizatibn Service (INS). Ciudadanos Unidos, 622 F.2d at 820;
LaDuke, 762 F.2d at 1326. No pattern of unlawful behavior has been alleged in this action as thev
Complaint references only a worksite enforcemént action against Swift that occurred on a single
day in 2006. Individual Plaintiffs have not alleged that they have previously been targeted or that
they maintain a credible, real, and immediate threat of future injury. (Cf. Complaint at § 32,

alleging, inexplicably, that individual plaintiffs “are suffering and will continue to suffer

15 See http://fas.Qrg/sgp/crs/misc/RL33351.pdf (last visited January 28, 2008).
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. irreparable injury uhless this Court orders relief.”) Therefore, these cases are readﬂy
distinguishable from the instant matter.'e |

Plaiﬁtiffs’ assertion of standing for the individual Plaintiffs also defies common sense.
Indeed, to make such an érgument, Plaintiffs would be in the awkward position of arguing that |
UFCW member companies continue to employ illegal immigrants, continue to employ those
engaging in identity theft in violation of the privacy rights aﬁd economic rights of innocent
Americans, and continue to employ persons subject to criminal felony sanctions, and, thus, there
is an‘imm'ediate threat of future injury because they will be targeted by ICE in the future. .

Plaintiffs‘ additionally maintain that, even if the individual Plaintiffs lack standing, a live
controversy still remains Betweeh Defendants and the proposed class. Opposition at9. Plaintiffs
cannot circumvent standing requirements by alleging that a class as a whole faces a threat of

injury. See O’Shea, 414 U.S. at 494 (“Moreover, if none of the named plaintiffs purporting to

'® The cases are further distinguishable for three reasons. First, Ciudadanos Unidos was
decided before the Supreme Court in Lyons definitively articulated the standard for establishing
individual standing. Thus, the court in Ciudadanos Unidos did not apply the same standard for
establishing standing as is now applicable in the Fifth Circuit after Lyons. Second, there was no
question whether the process under review in Ciudadanos Unidos was unlawful since it resulted
in the discriminatory omission of four identifiable groups — Mexican-Americans, women, young
people, and poor people — from selection as grand jurors. Ciudadanos Unidos, 622 F.2d at 822-
24. Conversely, in the instant matter, Defendants proceeded with their workplace enforcement
actions under valid, unchallenged laws. Third, in LaDuke, the Ninth Circuit Court of Appeals
‘pointed to the fact that the INS was not required to provide an articulable suspicion before -
conducting its searches, as well as the fact that these searches occurred in the home, rather than
in the workplace, as primary factors considered in finding that plaintiffs established standing.
LaDuke, 762 F.2d at 1328. Unlike LaDuke, Defendants here conducted their searches in
accordance with lawfully issued administrative search warrants and in the public sphere of the
workplace, rather than in the private sphere of the home. See INS v. Delgado, 466 U.S. 210
(1984) (noting the public, rather than private, context of a factory and the existence of other
people in the area during a workplace enforcement action by the INS).
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represent a class establishes the requisite of a case of controversy with the defendants, none may
seek relief on behalf of himself or any other member of the class.”); Doe v. Blum, 729 F.2d 186,
190 n.4 (2d Cir. 1984) (explaining that satisfaction of standing’s injury requirement must be

determined with respect to named plaintiffs).

11 Plaintiffs Fail to State Claims upon which Relief May Be Granted

A. Plaintiffs’ Constitutional Claims Fail to State a Claim

Plaintiffs’ Opposition includes legal conclusions and creates nonexistent factual disputes

to support Plaintiffs’ claims by arguing that Defendants disregarded the Federal Rules of Civil

Procedure in their Motion to Dismiss and overstretched the bounds of Defendants” warrants

during the workplace enforcement actions. To their detriment, and perhaps in recognition of the

high hurdle Plaintiffs must overcome to state a claim in light of the controlling decision in INS v.

'Delgado, 466 U.S. 210 (1984), Plaintiffs misinterpret the Federal Rules of Civil Proceduré,

ignore controlling precedent that éuts against their claims, and ignbré Defendaﬁts’ arguments that
the searches were reasonably conducted — especially given the séfety considerations inherent in
conducting an enforcement action in a meatpacking plant. |

First, Plaintiffs assert that, in disregard of “basic federal civil procedure,” Defendants
ground their Motion to Dismiss on evideﬁtiary materials outside the pleadings. Opposition at 17.
Tﬁis argument faults Defendants for attaching to their Motion to Dismiss the Declaration of

Matthew C. Allen, Deputy Assistant Director, Narcotics, Financial, and Public Safety Division of

‘the Office of Investigations at ICE. However, as the Court is aware, the Court may review any

outside materials to help it determine whether or not subject matter jurisdiction exists for

purposes of a motion under Fed. R. Civ. P. 12(b)(1). See Menchaca v. Chrysler Credit Corp.,
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613 F.2d 507, 512 (th Cir.1980) (finding that, “[a]lthough the allegations of a complaint are

taken as true in a challenge to a plaintiff’s right to any relief, they may be tested by extranebus
evidence when the court’s jurisdiction is attacked” under a Rule 12(b)(1) motion) ; Williamson v.
Tucker, 645 F.2d 404, 413 (Sth Cir. 1981) (citihg Menchaca, 613 F.2d 507); see also Rammiﬁg V.
U.S., 281 F.3d 158, 161 (5th Cir. 2001).

In truth, it is Plaintiffs who have disregarded the Federal Rules of Civil Procedure by
attaching and referencing in their Opposition numerous declarations in an effort to state claims
that were not alleged in the Complaint. See Opposition at 23 n.30. Plaintiffs’ reliance on
evidence outside the pleadings to support their claims at this stage of the lawsuit is both
premature and contrary to the Federal Rules of Civil Procedure. See Fed. R. Civ. P. 12(b)(6),

12(b)(1); Rosemound Sand and Gravel Co. v. Lambert Sand and Gravel Co., 469 F.2d 41 6,

417-18 (Sth Cir. 1972); Plotkin v. IP Axess Inc., 407 F.3d 690, 696 (5th Cir. 2005). Plaintiffs” |

own extensive reference to their declarations to support their claims should bg disregarded.
Second, Plaintiffs argue that the warrants on which Defendants relied did not authorize
detention “without individualized cause” aﬁd that Delgado does not authorize “mass arbitrary |
detentions” without probable cause. Oi)position at 18, 27. Plaintiffs devise their own standard
regal_*ding the level of “cause” necessary for immigration officials to approach individﬁals for
questioning, terming this. standard “individualized cause.” See id. Plaintiffs’ standard stands in
contrast to the standard articulated in Blaékie 's House of Beefv. Castillo, 659 F.2d 12i 1 (D.C.

Cir. 1981)." As a starting point, the warrants at issue here are administrative warrants

17 Plaintiffs’ Opposition devotes considerable attention to analysis of Ybarra v. lllinois,
444 1.8S. 85 (1979) and Illinois Migrant Council v. Pilliod, 531 F.Supp. 1011 (N.D. Ill. 1982).
Opposition at 19-20. The Ybarra decision preceded the Blackie’s decision, and the case is
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“evaluated under a standard of probable cause that‘ is different than that applied to criminal
warrants.” Id. at 1218-19. Any of Plaintiffs’ assertions to the contrary — that the standard
applicable for Defendants to search for suspected immigration violations is on par with that of
“probable cause” as that term is understood in the criminal context — must be soundly dismissed.
See id. at 1222. Moreover, Plaintiffs’ self-fashioned standard fatally dismisses the legal premise,
based in both statute and established precedent, that immigration officials can conduct |
warrantless interrogations of persons reasonaBly believed to be ﬁndocumentedraliens without
offending the Fourth Amendment. See INA § 287(a)(1), 8 U.S.C. § 1357(a)(1); Blackie's, 659‘
F.2d at 1221 (citing Yam Sang Kwai, 411 F.2d 683). That Plaintiffs fail to state a claim
regarding their Fourth and Fifth Amendment allegations becomes clear when one accounts for
the vrecognized level of authority that lawfully ensues when immigration officials obtain a
Blackie’s warrant and couple this warrant with their enforcementAcapabilities under INA section

287. INA § 287(a)(1), 8 U.S.C. § 1357(a)(1); Blackie’s, 659 F.2d at 1222.*

therefore of limited applicability on this basis. More important, however, is the fact that the
plaintiff in Ybarra challenged the manner in which a criminal, rather than an administrative,
warrant was effected. There is no criminal warrant at issue in the instant matter, and Ybarra is
thus inapposite. Additionally, [llinois Migrant Council, while recognizing the Blackie’s holding

~ that the immigration service may utilize an administrative warrant to enter and search a given

commercial location, was decided before Delgado and thus fails to account for the Supreme
Court’s more recent guidance on the extent to which immigration officials can couple
administrative warrants with their authority under INA section 287 to approach suspected
undocumented aliens for questioning. See Delgado, 466 U.S. at 214-18; Blackie’s, 659 F.2d at
1221 (citing Yam Sang Kwai v. INS, 411 F.2d 683 (D.C. Cir. 1969)).

18 See Blackie’s, 659 F.2d at 1218-19 (“Congress, in passing the Immigration and
Nationality Act, contemplated a vigorous enforcement program that might include INS entries
onto private premises for the purpose of questioning ‘any alien or person believed to be an alien’

. 7). Inreference to 8 U.S.C. § 1357(a)(1), the court stated it reveals “Congress’s strong
1nterest in effectively enforcing the immigration laws, rather than merely creating a set of
normative prohibitions devoid of any means of enforcement.” Id. at 1221.
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Third, Plaintiffs argue that Delgado does not authorize “mass arbitrary detentions”

- without probable cause. Plaintiffs accompany this argument with reference to matters outside the

pleadings, thereby seeking to impropeﬂy add to the deficient allegations in their Complaint. See |
Opposition at 22. Even if this Court considers the declarations appended to Plaintiffs’
Opposition, however, the declarations are of no help to Plaintiffs. Many of them only state thata
particular individual “felt” or “believed” that they were not freé to leave during the enforcement .
actions.'” These individuals’ subjective feelings are not evidence that fhey were not free to leavé
at any time. See Delgﬁdo, 466 U.S. at 220-21 (finding that, even though the workplace
enforcement action “created a psychologicél environment which made [individuals interviewed]
reasqnably afraid they wefe not free to leave,” individuals who did not attempt to leave were not
in faét detained and “may only litigate what happened to them.”).

In determining whether detention or seizure occurred in the context of immigration

“surveys” of factories, Delgado held that no seizure occurs so long as INS agents’ conduct does

not give workers reason to believe that they would be detained if they gave truthful answers to

the questions put to them. Martinez v. Nygaard, 831 F.2d 822, 826 (9th Cir. 1987) (citing

1 See, e.g., Declaration of Rosalva Rodriguez at § 9 (“I did not feel free to leave . . . I

| feel certain and believed at the time that I would have been stopped and arrested if I tried to leave

without ICE permission.”); Declaration of Delfina Arias at § 8 (“During this time I do not believe
that I was fr-ee to leave. I believe that if I had tried to leave, I would have been handcuffed and
arrested.”); Declaration of Michelle Svenningsen at § 8 (“I did not feel free to leave . . . I felt that
ifI... did not obey the ICE agents, I would have been arrested or detained.”); Declaration of
Alicia Rodriguez at 19 (“At no time . . . did I feel free to leave . . .”); Declaration of Anna
Arellanes at § 8 (“I felt that if T had tried to leave, I may also have been arrested.”); Declaration of
Manuel Lujan at § 9 (“During this time I did not fee/ free to leave . . .””) (emphasis supplied). No
allegations in either the Complaint or the submitted declarations indicate that any individual
Plaintiff sought counsel during the enforcement action and was denied access to such counsel.
Further, no allegations in the Complaint indicate that any individual Plaintiff attempted to and
was prevented from leaving. '
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Delgado, 466 U.S. at 218). Plaintiffs’ claims that they were detained arise from the time it took
ICE agents to question everybody and investigate their citizenship status. Given the size of the
operation, Plaintiffs do not make any showinglthat the amount of time they were questioned is |
disproportionate to what was reasonably ﬁecessaw to question and arrest the large number of |
illegal aliens present. |

Fourth, contrary to Plaintiffs’ assertion that Defendants’ motion to dismiss glosses over
Plaintiffs’ allegations of violations of the First, Foﬁrth, and Fifth Amendments (Opposition at
18), Defendants’ moﬁon to dismiss thoroughly explains how the workplace enforcement actions
Defendants 'qonducted on December' 12, 2006, Wére done within the parameters Delgado.laid out
to expressly avoid violations of Constitutibnél rights. See Plaintiffs’ Motion to Dismiss at 16-21.

Finally, Plaintiffs’ argument does not address tﬁe reality of the situation that Defendants
faced in conducting the workplace enforcement actions at issue — the paramount issue of safety in -
the context of a meatpacking plant brimming with sharp knives and tools. Declarations

accompanying the Opposition are replete with indications that ICE agents were armed and/or

~ blocked doorways.?® These allegations do:nothing to help Plaintiffs’ claims because they show

the extent to which Plaintiffs overlook the safety concerns Defendants were required to consider
in this specific workplace enforcement action.

It should come as no surprise that the ICE agents involved in the action were armed; the
operation waé conducted in industrial slaughterhouses filled with knives that potentialiy could be

used as weapons, and the officers therefore had legitimate safety concerns not only for

2 See, e.g., Opposition, Ex. 6, Declaration of Michelle Svenningsen, stating that, “[a]ll
the agents had guns, and agents blocked all the doorways”; Opposition, Ex. 9, Declaration of
Anna Arellanes, stating that, “I saw ICE agents all around the hallway with guns on their thighs.”
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themselveé but for those around them. Indeed, many of the individuals the agents came to arrest
were known to be felons, thereby heightening the concern that some persons might take desperate
measures to prevent being arrested. Given these safety concerns, the minor inconveniences
Plaintiffs complain of (e.g., having to wait to use the bathroom, being asked to leave the
meatqutting ﬂoqr, or “feeling” detained because agents were standing by doorways) are
completely legitimate in the context of the workpléce enforcement action taking.place in a
meatpacking plaht where i{nives and sharp instruments are omnipfesent. Plaintiffs conduc"t of the
workplace enforcement actions balanced potential threats with the dictates of Delgado regarding
the conduct of workplace enforcement actions. At no pbint do Plaintiffs address the safety issue
in either their Complaint or Opposifioh; Their omission in this regard shows Plaintiffs’ failure to
account for both the extent to which Defendants were called upon to ba’lange these conslideratio‘ns
and how successful Defendants were in doing so. |

B. Plaintiffs’ Bivens Claims Fail Because They Constitute Fictitious Party Pleading

Plaintiffs’ Opposition cites two cases to counter Defendants’ assertion that, because
fictitious party practice is not permitted in Federal court, Plaintiffs do no;[ state a claim for
damages under Bivens v. Six Unknown Named Agents of t_he Federal Bureau of Narcotics, 403
U.S. 388 (1971). Opposition at 24 n.32. | '

Plaintiffs’ citation to Doleac v.-Michalson, 264 F.3d 470 (Sth Cir. 2001) is inapplicable
here because the decision’é analysis of fictitious party practice focuses on diversity jurisdiction
and whether, after initially naming fictitious defendants, a pléintiff’s actual later naming of ‘these
defendants — one of whom is found to defeat diversity jurisdiction — defeats diversity jurisdiction

of the case as a whole. Doleac, 264 F.3d at 476-77. Doleac therefore fails to address the
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propriety of fictitious party practice in Federal pleading and has no application here.

Plaintiffs also cite to Nagle v. Lee, 807 F.2d 435 (5th Cir. 1987) in support of their claim
for Bivens damages. However, it is unclear why Plaintiffs cite to Nagle for such support since, as
Plaintiffs point out, Nagle unequivocally finds that naming a person through fictitious pleading
does not make that person a pafty to a suit. Nagle, 807 F.2d at 440 (citing Hart v. Yahama-Parts
Distributors, Co., 787 F.2d 1468, 1471 (11th Cir. 1986)); Opposition at 24 n.32. Rather, a
person becomes a party when they are both named as a party and subjected to the court’s
jurisdiction through either voluntary appearance in court or subjection to valid service of process;
neither of these actions has occurred here. See Nagle, 807 F.2d at 44.0! Thus, Plaintiffs’ naming
of ﬁctitious parties constitutes fictitious party practice that is not permitted in federal court.?’

Conclusion
For the foregoing reasons, the Court should dismiss Plaintiffs’ Complaint pursuant to-
Fed. R. Civ. P. 12(b)(1) and/or 12(b)(6).
" o

1

21 Plaintiffs’ final argument in their Opposition asserts that “Plaintiffs’ prayer for
injunctive relief is sufficiently specific.” Opposition at 25. In support of this position, Plaintiffs
offer their statement of belief that the Court “will be capable of crafting an injunction that
prevents the defendants from committing the illegal acts.” Opposition at 25 n.34. However,
Plaintiffs offer no counter to Defendants’ position that the relief Plaintiffs seek is too broad and
generalized for the Court to accommodate through injunctive relief. Fifth Circuit precedent
plainly holds that “obey the law” injunctions go beyond the allowable specificity standards of
Rule 65(d). See Payne v. Travenol Laboratories, Inc., 565 F.2d 895, 898 (5th Cir. 1978); see
also Burton v. City of Belle Glade, 178 F.3d 1175, 1201 (11th Cir. 1999). Defendants
accordingly reiterate their position that Plaintiffs fail to state a claim because the Court cannot
grant the injunctive relief Plaintiffs request.
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