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UNITED STATES DISTRICT COURT DISTRICT OF NEBRASKA

MARIO MARTINEZ, JR., PAULA )
MERCADO, MARTIN MERCADO, )
JANE DOE, MARIA ROE, STEVEN )

DAHL, ACLU NEBRASKA
FOUNDATION, AND UNITED FOOD
AND COMMERCIAL WORKERS
UNION, LOCAL 22,

Plaintiffs, Civ. Action No. 4:10-cv-3140
V.
DEFENDANTS’ ANSWER TO

COMPLAINT FILED BY MARTINE,
et. al.

CITY OF FREMONT; DALE
SHOTKOSKI, IN HIS OFFICIAL
CAPACITY AS FREMONT CITY
ATTORNEY; AND TIMOTHY
MULLEN, IN HIS OFFICIAL
CAPACITY AS FREMONT CHIEF OF )
POLICE, )
)

Defendants. )

)
)
)
)
)
)
)
)
)
)
)
)
)
)

DEFENDANTS’ ANSWER TO FIRST AMENDED COMPLAINT
Defendants The City of Fremont, Nebraska, Dale &is&i, and Timothy Mullen hereby answer
Plaintiffs’ First Amended Complaint, respondingetach enumerated paragraph as follows:
1. Defendants deny the characterization of Ordiedwa. 5165.
2. Defendants admit the allegation of the firstteroe of this paragraph that on June 21,
2010, Fremont voters passed a City Initiative Retienacting Ordinance No. 5165. Defendants
deny the characterizations of Ordinance No. 5168byPlaintiffs in the second and third
sentences of this paragraph.
3. Defendants deny the first two sentences ofgaragraph and with respect to the third
sentence admit only that the Justice Departmetiteo©Obama Administration has taken the

stated position.
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4. Denied.

5. Defendants deny the allegations made in teedentence of this paragraph. Defendants
lack knowledge or information sufficient to fornbalief as to the truth of the allegations made
in the second sentence of this paragraph and trerdény those allegations.

6. Denied.

7. Defendants lack knowledge or information suéfitito form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

8. Defendants lack knowledge or information suéfitito form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

9. Defendants lack knowledge or information suéiitito form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

10. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

11. Defendants deny the characterization of thenm@rste as unlawful in the first sentence of
this paragraph. Defendants lack knowledge or métion sufficient to form a belief as to the
truth of the allegations contained in the remairafehis paragraph and therefore deny those
allegations.

12. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

13. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

14. Defendants lack knowledge or information sigfi¢ to form a belief as to the truth of the

allegations contained in this paragraph and thezedeny those allegations.
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15. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
16. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
17. Defendants lack knowledge or information sigfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
18. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
19. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
20. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
21. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
22. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
23. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
24. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
25. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the

allegations contained in this paragraph and thezedeny those allegations.
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26. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
27. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
28. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
29. Defendants lack knowledge or information signt to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
30. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
31. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
32. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
33. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
34. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
35. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.
36. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the

allegations contained in this paragraph and thezedeny those allegations.
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37. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

38. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

39. Defendants lack knowledge or information sigfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

40. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

41. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

42. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

43. Defendants admit the allegations in the fiesttence of this paragraph. Defendants lack
knowledge or information sufficient to form a bélss to the truth of the allegations contained in
the second sentence, which does not specify tihenadh question, and therefore deny those
allegations.

44.  Admitted.

45.  Admitted.

46.  Admitted.

47.  Admitted.

48. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the

allegations contained in this paragraph and thezedeny those allegations.
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49. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

50. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

51. Defendants admit that Bob Warner introducedrdimance similar to Ordinance 5165.
Defendants deny that a tie vote of the City Couaaiistitutes a “rejection” of an ordinance by
the City Council, where the Mayor casts the degdiate.

52. Defendants lack knowledge or information sugfi¢ to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

53. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

54. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezefeny those allegations..

55. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

56. Defendants lack knowledge or information sugfit to form a belief as to the truth of the
allegations contained in this paragraph and thezedeny those allegations.

57. Defendants admit that on March 11, 2009, the {@ed a petition for declaratory
judgment in the Dodge County District Court in artteverify the constitutionality of the
Ordinance prior to its adoption by the voters, tmdvoid the expense of the litigation manifest
in Plaintiffs’ Complaint. The City also contenduht the Ordinance violated the single subject

rule. Defendants deny the remaining allegatiomgained in this paragraph.
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58. Defendants admit that the Nebraska Supremet Geldr that the Ordinance did not

violate the single subject rule. Defendants déeyGomplaint’s characterization that the
“Supreme Court held that the measure had ‘one gesebject—the regulation of illegal

aliens.” The Supreme Court was quoting the hajdhthe District Court and agreed with the
District Court’s holding that the measure did niatiate the single subject rule. Defendants deny
that the Ordinance is a “regulation of immigraticas defined by the United States Supreme
Court, which is “a determination of who should bosld not be admitted into the country, and

the conditions under which a legal entrant may iarhaDe Canasv. Bica, 424 U.S. 351, 355

(2976).
50. Admitted.
60. Admitted.

61. Defendants admit that the first sentence sfplaragraph partially quotes the opening
sentence of Section 2.A of the Ordinance. The det@pext is:

It is unlawful for any person or business entitgttbwns a dwelling unit in the City to
harbor an illegal alien in the dwelling unit, knagior in reckless disregard of the fact
that an alien has come to, entered, or remairfseitunited States in violation of law,
unless such harboring is otherwise expressly pexdity federal law.

Defendants admit that the second sentence of éinegpaph partially quotes Section 2.A.1 of the
Ordinance. The complete text is:

For the purpose of this section, to let, leasegnt a dwelling unit to an illegal alien,
knowing or in reckless disregard of the fact thmblen has come to, entered, or remains
in the United States in violation of law, shalldeemed to constitute harboring. To suffer
or permit the occupancy of the dwelling unit byiléegal alien, knowing or in reckless
disregard of the fact that an alien has come ti@red, or remains in the United States in
violation of law, shall also be deemed to constitudrboring.

62. Admitted.
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63. Defendants admit the allegations containedigygaragraph. Additionally, according to
Sec. 3.A of the Ordinance, occupants who are 1B8y@d must also obtain an occupancy
license.

64. Defendants deny the characterization of thmitieh of an occupant in this paragraph.
Sec. 1.E of the Ordinance state®¢ctupant means a person, age 18 or older, who resides at a
dwelling unit. A temporary guest of an occupanas$ an occupant for the purposes of this
ordinance.” Defendants admit that Plaintiffs hpaetially quoted Sec 1.C for the definition of a
dwelling unit. The complete definition states:

Dwelling unit means a single residential unit with living faddg for one or more
persons, including space for living, sleeping,regtcooking, bathing and sanitation,
whether furnished or unfurnished, that is let orted for valuable consideration. There
may be more than one rental unit on a premise nhuléifamily residence or apartment
building, each residential unit or apartment cdotgs a separate dwelling unit. The term
dwelling unit does not include a dormitory roonmagiostsecondary educational
institution, a room at a shelter for the homelasthe abused, or a hotel room.

65. Defendants deny the characterization of SE&co8the Ordinance. That section states,
“Each occupancy license is valid only for the ocamigfor as long as the occupant continues to
occupy the dwelling unit for which such license vaaplied. Any relocation to a different
dwelling unit requires a new occupancy license.”

66.  Admitted.

67. Defendants deny the characterization of S&o8the Ordinance. That section states:

It is the occupant's responsibility to submit anugancy license application to the
Fremont Police Department, pay a fee of $5 to tityy @1d obtain an occupancy license.
If there are multiple occupants seeking to occupingle rental unit, each occupant must
obtain his or her own license. An applicant foro@supancy license may designate the
owner or manager of the dwelling unit as his agerbllect the required information and
submit the required application form(s), signedtos applicant, to the Fremont Police
Department on the applicant's behalf. The City establish a procedure whereby an
applicant (or designated owner or agent) may suttraitequired application form(s),
signed by the applicant, via facsimile or websibetgl.
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68.

69.

70.

Defendants deny the characterization of SécoBthe Ordinance. That section states:

Applications for occupancy licenses shall be mgaenuforms furnished by the City for
such purposes and shall require the following imition:

(1) Full legal name of occupant;

(2) Mailing address of occupant;

(3) Address of dwelling unit for which occupantisplying, if different from mailing
address;

(4) Name and business address of dwelling unit ownenanager;

(5) Date of lease commencement;

(6) Date of birth of occupant;

(7) Occupant's country or citizenship;

(8) Full legal name and date of birth of each midependent residing with occupant;

Admitted.

Defendants partially admit the characterizatibB8ec. 3.E(9)(b) of the Ordinance.

However, Plaintiffs omit that if the declarationeal declares that “the alien does not know of

any such number,” “[s]uch declaration shall beisight to satisfy this requirement.”

71.

72.

73.

Admitted.
Defendants deny the characterization of Sécofithe Ordinance. That section states:

Promptly after issuance of an occupancy licensjooccupant who has not declared
himself or herself to be either a citizen or aowdil of the United States, the Department
shall, pursuant to Title 8, United States Code{i8ed 373(c), request the federal
government to ascertain whether the occupant aian lawfully present in the United
States. The Department shall submit to the fedgraernment the identity and
immigration status information contained on thel@pggion for the occupancy license,
along with any other information requested by #eefal government. The Department
may enter into a memorandum of understanding tahes&ystematic Alien Verification
for Entitlements (SAVE) Program operated by the.UD&partment of Homeland
Security, or utilize any other process or systesigi@ated by the federal government.

Defendants deny the characterization of S&cofithe Ordinance. That section states:

If the federal government reports that the occupamiot lawfully present in the United
States, the Department shall send a deficiencg@tdi the occupant, at the address of the
dwelling unit shown on the application for occupgaticense. The deficiency notice shall

state that on or before the”éﬂ)ay following the date of the notice, the occupaaly seek

to obtain a correction of the federal governmerng'sords and/or provide additional
information establishing that the occupant is ldiyfpresent in the United States. If the
occupant provides such additional information, Bepartment shall promptly submit
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74.

75.

that information to the federal government. Theupant may also submit information
directly to the federal government.

Defendants deny the characterization of S€&cofithe Ordinance. That section states:

No earlier than the 61st day after a deficiencycedhas been sent to an occupant, the
Department shall again make an inquiry to the fadgovernment seeking to ascertain
the immigration status of the occupant. If theefadl government reports that the
occupant is an alien who is not lawfully presenthi@ United States, the Department shall
send a revocation notice to both the occupant laadessor. The revocation notice shall
revoke the occupant's occupancy license effectiveads after the date of the revocation
notice.

Defendants admit the characterization of Sg¢t c8ntained in the first sentence of this

paragraph. Defendants partially admit the charaetion of Sec 3.l of the Ordinance contained

in the second sentence of this paragraph. HowéweQrdinance includes individuals who are

18 years of age, not merely those over the ag8.oDkefendants partially admit the

characterization of Sec. 3.J of the Ordinance ¢oetkin the third sentence of this paragraph.

However, Plaintiffs omit that, “It is a defenseagrosecution under this paragraph that the

landlord or agent has commenced and diligentlyymdsteps as may be required under the

applicable law and lease provisions to terminagdéhse or tenancy.”

76.

Defendants admit the allegations containetierfitst sentence of this paragraph.

Defendants deny the characterization of Sec. 3the@fOrdinance contained in the second

sentence. That section states:

77.

78.

The lease or rental of a dwelling unit without obitag and retaining a copy of the
occupancy license of every known occupant, ager tdder, shall be a separate
violation for each occupant in a dwelling unit f@hich no license is obtained and

retained, and for each day of such occupancy, bagjron the 4t8day after the date of
a revocation notice under Section 5.

Admitted.

Defendants deny the characterization of Séco#ithe Ordinance contained in this

paragraph. That section states:
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F. Judicial review shall also be available asofol:

1. Any landlord or occupant who has received acilicy notice or a revocation
notice may seek pre-deprivation or post-deprivagimicial review of the notice by filing
suit against the City in a court of competent gigson.

2. In the event that such a suit is filed priootawithin fifteen days after the date of
the relevant revocation notice, if any, revocasball be automatically stayed until final
conclusion of judicial review.

3. The landlord or occupant may seek judicial revid the question of whether the
Department complied with the provisions of this @ashce or other relevant provisions
of federal, state, or City law, or the questiombiether the occupant is an alien not
lawfully present in the United States, or of batlets questions.

4. In a suit for judicial review in which the quiest of whether the occupant is an
alien not lawfully present in the United Statetoide decided, that question shall be
determined under federal law. In answering the tijpresthe court shall defer to any
conclusive ascertainment of immigration statusheyfederal government.

5. The court may take judicial notice of any astarhent of the immigration status
of the occupant previously provided by the fedgmlernment. The court may, either sua
sponte or at the request of a party, request therd government to provide, in
automated, documentary, or testimonial form, a asgertainment of the immigration
status of the occupant pursuant to United Statee Tdle 8, Section 1373(c). The most
recent ascertainment of the immigration statushahdividual by the federal government
shall create a rebuttable presumption as to theithdéal's immigration status.

79. Defendants admit the allegations containetigygaragraph.

80. Defendants admit the allegations containetigygaragraph.

81. Defendants admit the allegations containetigygaragraph.

82. Defendants admit the allegations containetigygaragraph.

83. Defendants admit the allegations containetigygaragraph.

84. Defendants admit the allegations containetierfitst sentence of this paragraph.

Defendants lack knowledge or information sufficiemform a belief as to the truth of the

allegations contained in the second sentence ®ptnagraph and therefore deny those

allegations.Defendants admit the allegations contained inhird sentence this paragraph.

Defendants deny the allegations contained in tbelicsentence of this paragraph.
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85. Admitted.
86.  Admitted.
87.  Defendants lack knowledge or information sufficiemform a belief as to the truth of the

allegations contained in this paragraph and thezedeny those allegations.

88. Denied.
89. Denied.
90. Denied.
91. Denied.
92.  Admitted.
93.  Admitted.
94.  Admitted.

95. Admitted. The City suspended enforcement ®f@hdinance via Resolution No. 2010-

140 (passed on July 27, 2010) until fourteen déigs a final decision is entered in this

litigation.
96. Denied.
97. Denied.

98.  This paragraph merely re-alleges and incorperatevious allegations and Defendants
hereby incorporate their answers to those allegsatas if fully set forth herein.

99-104. The allegations contained in Paragraph@dre legal conclusions to which no
response is required.

105. This paragraph merely re-alleges and incotpsiarevious allegations and Defendants
hereby incorporate their answers to those allegsatas if fully set forth herein.

106. Denied.
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107. This paragraph merely re-alleges and incotpsiarevious allegations and Defendants
hereby incorporate their answers to those allegsatas if fully set forth herein.
108. Denied.
109. This paragraph merely re-alleges and incotpsiarevious allegations and Defendants
hereby incorporate their answers to those allegsatas if fully set forth herein.
110. Denied.
111. This paragraph merely re-alleges and incotpsiarevious allegations and Defendants
hereby incorporate their answers to those allegsatas if fully set forth herein.
112. The allegations contained in this paragrapHeayal conclusions to which no response is
required.
113. Denied.
114. Defendants lack knowledge or information sufficiemform a belief as to the truth of the
allegations contained in this paragraph and thesedeny those allegations.
115. Admitted.
Dated: May 9, 2011
CITY OF FREMONT; DALE SHOTKOSKI, IN HIS
OFFICIAL CAPACITY AS FREMONT CITY
ATTORNEY; AND TIMOTHY MULLEN, IN HIS
OFFICIAL CAPACITY AS FREMONT CHIEF OF
POLICE.
Defendants
BY: Is/ Kris W. Kobach
Kris W. Kobach (#23356)
Kobach Law, LLC
4701 N. 136 St.
Kansas City, KS 66109

Phone: 913-638-5567
kkobach@gmail.com
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CERTIFICATE OF SERVICE

I hereby certify that on May 9, 2011, | electrotiicéled the foregoing with the Clerk of

the Court for the United States District Court fioe District of Nebraska by using the CM/ECF

system.

All participants in the case who are registered EGF users will be served by the
CM/ECF system. Executed on May 9, 2011, at Topkkasas. | declare under penalty of

perjury that the foregoing is true and correct.

/sl Kris W. Kobach

Kris W. Kobach (#23356)
Kobach Law, LLC

4701 N. 136 St.

Kansas City, KS 66109
Phone: 913-638-5567
kkobach@gmail.com

Attorney for Defendants



