
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN IMMIGRATION COUNCIL

Plaintiff,

v.

UNITED STATES DEPARTMENT OF 
HOMELAND SECURITY, et al.,

Defendants.

Case No. 1:11-cv-01972 JEB

PLAINTIFF’S OPPOSITION TO DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

Plaintiff American Immigration Council (“AIC”), by and through undersigned counsel, 

respectfully requests that the Court deny Defendants’ Motion for Summary Judgment on the 

basis that a genuine issue of material fact exists, and Defendants are not entitled to judgment as a 

matter of law.  Fed. R. Civ. P. 56(a).  In support of Plaintiff’s Opposition, the Court is 

respectfully referred to the accompanying Declarations of David Blair-Loy, Melissa Crow, 

Benjamin Johnson, Cathy J. Potter, John P. Pratt, and Karen Tumlin, with exhibits attached 

thereto; Plaintiff’s Response to Defendants’ Statement of Material Facts as to Which There Is No 

Genuine Issue and Plaintiff’s Statement of Genuine Material Issues; and Plaintiff’s 

Memorandum of Law in Opposition to Defendants’ Motion for Summary Judgment.  A Proposed 

Order consistent with the relief sought herein is also attached.
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Plaintiff American Immigration Council (“AIC”) respectfully submits this memorandum 

of law in opposition to the motion of Defendants United States Department of Homeland 

Security (“DHS”) and United States Customs and Border Protection (“CBP”) for summary 

judgment.

I.  INTRODUCTION

Plaintiff AIC’s suit under the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552 et 

seq., seeks records from DHS and its component CBP concerning individuals’ access to counsel 

during their interactions with CBP.  In response to AIC’s FOIA request (but only after an 

administrative appeal), Defendants released two pages of excerpts from agency guidance, 

claiming that their diligent search had revealed no more.  Defendants now move for summary 

judgment, relying on a declaration from Ms. Shari Suzuki, the FOIA Appeals Officer and Chief 

of the FOIA Appeals, Policy and Litigation Branch, Regulations and Rulings, Office of 

International Trade, U.S. Customs and Border Protection.  Ms. Suzuki’s declaration outlines 

what Defendants contend is a reasonable and adequate search for documents responsive to AIC’s 

FOIA request.  This declaration, however, is deficient under D.C. Circuit case law because it 

describes neither the scope of the search Defendants undertook nor the search methods they 

employed.  Additionally, AIC has found a significant number of responsive records that 

Defendants failed to produce.  Taken together, these facts demonstrate that Defendants have

failed to meet their burden under Fed. R. Civ. P. 56(a).  Thus, their motion must be denied.  

II.  ARGUMENT

A. Summary Judgment Standard

Summary judgment is warranted when no genuine dispute of material fact exists and the 

movant is entitled to judgment as a matter of law.  Fed. R. Civ. P. 56(a); Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 247-48 (1986).  A material fact dispute is “‘genuine’ if ‘the evidence 
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is such that a reasonable jury could return a verdict for the nonmoving party.’”  George v. 

Leavitt, 407 F.3d 405, 410 (D.C. Cir. 2005) (quoting Anderson, 477 U.S. at 248).  Thus, in 

considering a motion for summary judgment, the court must view the evidence “in the light most 

favorable to the nonmoving party.”  Id.    

FOIA requires an agency to release all records that are responsive to a proper request 

unless a listed exemption protects the records from disclosure.  See 5 U.S.C. § 552(b); Weisberg 

v. U.S. Dep’t of Justice, 627 F.2d 365, 368 (D.C. Cir. 1980) (“The defending agency must prove

that each document that falls within the class requested either has been produced, is 

unidentifiable, or is wholly exempt from [FOIA’s] inspection requirements.”) (internal citation 

and quotation omitted).  The agency bears the burden of proving that it has fulfilled its FOIA 

obligations.  Steinberg v. U.S. Dep’t of Justice, 23 F.3d 548, 551 (D.C. Cir. 1994).  

For summary judgment purposes, an agency may rely on an affidavit or declaration that 

is relatively detailed, nonconclusory, and made in good faith.  Morley v. Cent. Intelligence 

Agency, 508 F.3d 1108, 1116 (D.C. Cir. 2007).  Conclusory and nonspecific declarations or 

affidavits are insufficient to support a grant of summary judgment.  Gallant v. NLRB, 26 F.3d 

168, 171 (D.C. Cir. 1994) (“Summary judgment may be granted on the basis of agency affidavits 

if they contain reasonable specificity of detail rather than merely conclusory statements, and if 

they are not called into question by contradictory evidence in the record or by evidence of 

agency bad faith.”) (internal citation and quotation omitted).

Good faith searches are critical to the congressional intent of FOIA — to ensure that 

community members can access government records and thereby be informed about “what their 

government is up to.”  U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 

U.S. 749, 773 (1989) (emphasis in original) (internal citation and quotation omitted).  Production 
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of the requested documents will vindicate the public’s right to be part of “an informed citizenry, 

vital to the functioning of a democratic society, needed to check against corruption and to hold 

the governors accountable to the governed.”  NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 

242 (1978).

B. Defendants Failed to Show That They Conducted an Adequate Search.

Defendants have failed to demonstrate that their search was adequate.  Ms. Suzuki’s

declaration is nonspecific and conclusory and therefore fails to sustain the agency’s burden of 

proof for summary judgment.  Additionally, substantial countervailing evidence affirmatively

demonstrates that Defendants’ search was inadequate.  Because Defendants’ burden under Fed. 

R. Civ. P. 56 has not been met, their motion for summary judgment must be denied.

1. Defendants’ Declaration Lacks Sufficient Detail.

The government must conduct a reasonable search for records responsive to a FOIA

request.  Oglesby v. U.S. Dep’t of the Army, 920 F.2d 57, 68 (D.C. Cir. 1990).  Specifically, the 

government must show “beyond material doubt that its search was reasonably calculated to 

uncover all relevant documents” and must search all records systems likely to contain responsive 

records.  Valencia-Lucena v. U.S. Coast Guard, 180 F.3d 321, 325-26 (D.C. Cir. 1999) (internal 

citation and quotation omitted); Concepcion v. U.S. Customs & Border Prot., 767 F. Supp. 2d 

141, 145 (D.D.C. 2011).  An agency’s search must be “more than perfunctory” and must “follow 

through on obvious leads to discover requested documents.”  Valencia-Lucena, 180 F.3d at 325

(internal citation omitted).

To support a motion for summary judgment in a FOIA case, an agency may proffer a 

“reasonably detailed affidavit” describing the search terms used, the nature of the search 

performed, and “averring that all files likely to contain responsive materials (if such records 

exist) were searched.”  Oglesby, 920 F.2d at 68.  This Court has held that such an affidavit must 
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describe “what records were searched, by whom, and through what process.”  Steinberg, 23 F.3d 

at 551-52 (emphasis added); see Weisberg, 627 F.2d at 371 (agency affidavits that “do not 

denote which files were searched, or by whom, do not reflect any systematic approach to 

document location, and do not provide information specific enough to enable [the requestor] to 

challenge the procedures utilized” cannot support summary judgment). The affidavit must also

“describe at least generally the structure of the agency’s file system” which renders any further 

search unlikely to disclose additional relevant information.  Church of Scientology of California 

v. IRS, 792 F.2d 146, 151 (D.C. Cir. 1986), aff’d, 484 U.S. 9 (1987).  Such information is needed

to allow a requester to challenge the search’s adequacy and to allow the court to assess the 

search’s adequacy for summary judgment purposes.  See Oglesby, 920 F.2d at 68.  

When an agency’s affidavit or declaration fails to describe the nature of its record 

keeping system, what files were searched or how the search was conducted, the D.C. Circuit and 

other courts have determined that the agency’s search was inadequate.  Compare Nation 

Magazine, Wash. Bureau v. U.S. Customs Service, 71 F.3d 885, 891 (D.C. Cir. 1995) 

(determining that Customs failed to “describe its recordkeeping system in sufficient detail” to 

allow the court to identify what subject matter files might have information responsive to the 

FOIA requests), Steinberg, 23 F.3d at 552 (remanding to assess adequacy of the U.S. Attorney’s 

search because agency did not describe the search’s mechanics and relied on a conclusory 

statement from one office that no responsive records existed) and El Badrawi v. Dep’t of 

Homeland Sec., 583 F. Supp. 2d 285, 300 (D. Conn. 2008) (determining that CBP’s declaration 

was insufficient because it did not describe the general scheme of CBP’s file system and did not 

give detailed reasons for not searching other databases) with Poulsen v. U.S. Customs & Border 

Prot., No. 06-1743, 2006 WL 2788239, at *5 (N.D. Cal. Sept. 26, 2006) (unpublished) (finding 

Case 1:11-cv-01972-JEB   Document 12-1    Filed 03/26/12   Page 8 of 21



5

CBP’s search reasonable because its declaration detailed the search of over 200,000 records in

three different systems) and Petit-Frere v. U.S. Attorney’s Office for the S. Dist. of Florida, 800 

F. Supp. 2d 276, 280 (D.D.C. 2011) (finding the search adequate because the declaration 

specified what files were searched, why those files were searched, the search terms employed, 

and the search method used).  Without “an elementary description of the general scheme of an 

agency’s file system,” a FOIA requester lacks a basis to challenge an agency’s claim that “any 

further search [is] unlikely to disclose additional relevant information.”  El Badrawi, 583 F. 

Supp. 2d at 300 (internal citation and quotation omitted) (alteration in original).

Ms. Suzuki’s declaration fails to satisfy the D.C. Circuit’s standard for specificity and 

thus does not demonstrate that the government’s search was adequate.  The declaration generally 

explains the role of each of the three offices within CBP identified as potentially having 

responsive records, namely the Office of Border Patrol (“OBP”), the Office of Field Operations 

(“OFO”), and the Office of Chief Counsel (“OCC”).  Ms. Suzuki states that she directed her staff 

attorney to contact the identified offices and request that they search for responsive records.  

Suzuki Decl. ¶ 14.  She also indicates that she forwarded a copy of AIC’s appeal to OBP, OFO 

headquarters, the Admissibility and Passenger Programs (“APP”) Office within OFO, and APP’s 

Enforcement Programs Division.  Suzuki Decl. ¶¶ 15, 17, 19.  In response, OBP and OFO 

collectively identified and provided portions of three manuals that were responsive to AIC’s 

FOIA requests.  Suzuki Decl. ¶¶ 16, 18, 20.  Ms. Suzuki states further that her office “consulted 

with” the OCC, which “conducted a separate search, and confirmed that no other responsive 

records exist.”  Id. ¶¶ 21-22.1  Significantly, however, the declaration does not explain the 

                                               

1 The declaration does not indicate whether OCC received a copy of the appeal.  It merely 
indicates that “OCC reviewed the aforementioned documents” before conducting a search.  
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agency’s system of recordkeeping, the scope of the searches undertaken by each of the identified 

CBP offices, what files were searched and why, the search terms employed, the search methods 

used, who conducted the searches within each office, why additional searches would have been

futile, and whether Ms. Suzuki is personally aware of the search procedures used within each 

office. Neither Plaintiff nor this Court can fully evaluate the adequacy of Defendants’ search 

without this information.    

Ms. Suzuki’s declaration is also legally insufficient because it fails to explain why offices 

other than OBP, OFO (including APP), and OCC would not have responsive records.  Moreover, 

other than noting that APP searched for responsive records in its Enforcement Programs 

Division, the scope of the searches conducted by OBP, OFO and OCC is unclear.  In addition, 

neither Plaintiff nor this Court has any way of knowing whether OFO’s field operations offices 

and OBP’s offices at ports of entry, among other divisions, were engaged in searching.2   

Defendants appear to attribute the paucity of responsive documents to the proviso of 8 

C.F.R. § 292.5(b), which states that this regulation should not “be construed to provide any 

applicant for admission in either primary or secondary inspection the right to representation, 

unless the applicant for admission has become the focus of a criminal investigation and has been 

taken into custody.”  Suzuki Decl. ¶ 12; Compl. Ex. F at 9-10.  By its terms, however, 8 C.F.R. § 

292.5(b) relates exclusively to “applicants for admission”3 in either primary or secondary 

                                                                                                                                                      

Suzuki Decl. ¶ 22.
2 Plaintiff’s request encompassed “any and all records which have been prepared, received, 

transmitted, collected and/or maintained by [DHS] and/or [CBP], whether issued or 
maintained by CBP Headquarters offices, including any divisions, subdivisions or sections 
therein; CBP field operations offices, including any divisions, subdivisions or sections 
therein; CBP offices at ports of entry, including any divisions, subdivisions or sections 
therein; and/or any other CBP organizational structure[.]”  Compl., Ex. A at 1.

3 Under the Immigration and Nationality Act, the term “applicant for admission” does not 
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inspection.  AIC’s FOIA request addressed many other contexts, including deferred inspection, 

questioning regarding alleged abandonment of lawful permanent resident (“LPR”) status in the 

United States, questioning regarding alleged lack of proper immigration documents, questioning 

in the context of the National Security Entry-Exit Registration System (NSEERS),4 decision 

making regarding the return of an unaccompanied alien child to Mexico, and decision making 

regarding release of an unaccompanied immigrant child to a responsible adult who is not a 

family member. Compl., Ex. A at 1-2.  Because AIC’s FOIA request encompassed encounters 

between CBP and noncitizens who were not “applicants for admission,” as well as encounters 

with CBP that took place outside of primary and secondary inspection, Defendants’ reliance on 8 

C.F.R. § 292.5(b) is misplaced.

Quoting CBP’s final administrative appeal decision, Ms. Suzuki’s declaration states that 

“comprehensive CBP guidance governing attorney representation and conduct, where in most 

instances applicants for admission have no such right, is unnecessary.”  Suzuki Decl. ¶ 12.  

While the need for detailed guidance may be debatable, AIC’s request was not limited to 

“comprehensive” guidance.  Instead the FOIA request encompasses any and all instructions to 

implement the legal authority set forth in the manual excerpts that CBP did produce, as well as 

internal communications, through e-mail or otherwise, about attorney participation during 
                                                                                                                                                      

encompass lawful permanent residents of the United States except under very narrow 
circumstances.  See 8 U.S.C. § 1101(a)(13)(C) (2011).

4 CBP incorrectly suggests that the government is not obligated to produce any documents 
relating to NSEERS because DHS stopped using this program on April 28, 2011.  See Suzuki 
Decl. ¶ 7, n. 1 (noting that DHS no longer registered noncitizens under NSEERS as of April 
28, 2011).  However, AIC made its request before April 28, 2011 and in no way limited it to 
a particular time period.  Because, AIC’s request covers the period predating the end of 
NSEERS, Defendants should either have produce any responsive documents regarding 
NSEERS or explained why they were either unidentifiable or exempt under FOIA.  
Weisberg, 627 F.2d at 368.  Instead, Defendants have merely stated that NSEERS is no 
longer in use.
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inspections.  The existence of such guidance is likely, given Defendants’ admission that 

“[e]xceptions are made for instances in which the applicant has become the focus of a criminal 

investigation or is taken into custody.”  Suzuki Decl. ¶ 12, n.2.  It is doubtful that the 

circumstances under which such exceptions would be warranted were never reduced to writing.

The foregoing deficiencies undermine the sufficiency of Defendants’ declaration.  See 

Morley, 508 F.3d at 1122 (finding declaration insufficient to carry the agency’s burden on 

summary judgment due to failure to provide information about search strategies, search terms 

used, or how the search was conducted.).  Accordingly, Defendants have failed to meet their 

burden to show that they conducted an adequate search, and their motion for summary judgment 

should be denied.  

2. Substantial Countervailing Evidence Further Demonstrates that Defendants 
Did Not Conduct an Adequate Search.

Even if the government’s affidavits were detailed, nonconclusory and submitted in good 

faith, “the requester may nonetheless produce countervailing evidence, and if the sufficiency of 

the agency’s identification or retrieval procedure is genuinely in issue, summary judgment is not 

in order.”  Morley, 508 F.3d at 1116  (emphasis added) (quotation omitted).

As discussed above, the Defendants’ supporting declaration lacks critical details and is 

conclusory.  In addition, substantial countervailing evidence demonstrates that the government’s

search was not adequate.  

a. The Government Failed to Identify, Produce or Even Mention 
Documents Reflecting Prior Communications with Immigration 
Advocacy Organizations Regarding Access to Counsel in Interactions 
with CBP.

CBP’s far-reaching restrictions on access to counsel have been a longstanding concern 

for immigration lawyers across the country.  Compl. ¶ 4; Declaration of Melissa Crow (“Crow 

Decl.”), ¶ 2.  This topic has been the subject of significant correspondence between immigration 
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advocacy organizations and CBP.  However, Defendants’ production failed to identify, produce 

or even mention these communications.  Illustrative examples include:  

 A December 4, 2008, letter from the American Civil Liberties Union 
(“ACLU”) Foundation of San Diego and Imperial Counties to CBP’s San 
Diego Field Operations Director expressing concern about the alleged 
denial of access to counsel to detainees held at a Border Patrol temporary 
detention facility in San Ysidro.  Declaration of David Blair-Loy (“Blair-
Loy Decl.”), Ex. A.

 A February 13, 2009, letter from CBP to the ACLU responding to the 
ACLU’s December 8, 2008 letter.  Id., Ex. B.

 A December 2, 2010, letter from the President of the South Florida 
Chapter of the American Immigration Lawyers Association to DHS’s 
Office of Inspector General requesting an investigation of an alleged 
pattern and practice of denial of the right to counsel in deferred inspection 
by the Miami CBP office.  Declaration of John P. Pratt (“Pratt Decl.”), Ex. 
A.

 An April 29, 2011, letter from the Assistant Port Director at Miami 
International Airport to the President of the South Florida Chapter of the 
American Immigration Lawyers Association (“AILA”) responding to an 
“inquiry regarding recent interactions between AILA attorneys and U.S. 
Customs and Border Protection (CBP) staff at the Office of Deferred 
Inspection in Miami, Florida.”  Pratt Decl., Ex. D.  

 A May 11, 2011, e-mail from the Executive Director of the American 
Immigration Council (“AIC”) to CBP Commissioner Alan Bersin 
transmitting a joint letter from AIC and the American Immigration 
Lawyers Association addressing “the issue of restrictions on access to 
counsel by CBP officers.”  Declaration of Benjamin Johnson (“Johnson 
Decl.”), Exs. A & B.5

                                               

5 The April 29, 2011 and May 11, 2011 letters were created after AIC’s initial March 14, 2011, 
FOIA request.  Based on CBP’s September 29, 2011 letter, however, it appears that CBP 
conducted an additional search after AIC made its May 26, 2011, appeal, by which time these 
documents would have existed.  See Compl., Ex. F. at 1 (indicating that CBP and AIC had a 
call on June 23, 2011, to discuss what AIC’s FOIA requests encompassed); see id. at 10 (“In 
response to your appeal and contention that the search conducted in response to the initial 
request was inadequate, we contacted several offices within the CBP in which responsive 
records would likely be found….”).  An agency may establish a reasonable cut-off date for 
searching records pursuant to a FOIA request, consistent with its obligation to conduct a 
reasonably thorough search.  McGhee v. Cent. Intelligence Agency, 697 F.2d 1095, 1104 
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b. The Government Failed to Identify or Produce all Relevant 
Documents Relating to the Inspector’s Field Manual.

In response to AIC’s FOIA request, Defendants produced only two pages of excerpts 

from three separate manuals.  Compl., Ex. G.  In its May 12, 2011, response letter, CBP noted 

that one of those manuals, the Inspector’s Field Manual, was “currently under review for 

determination and release” and that once it was “approved for release” AIC could view it on the 

internet.  See Compl., Ex. C.  

CBP’s characterization of the status of the Inspector’s Field Manual as “under review” 

implies the existence of a draft manual and other documents relating to the review and revision 

of the manual.  To the extent that such documents are responsive to AIC’s FOIA request, 

Defendants are obligated to produce them.  See 5 U.S.C. § 552.  If Defendants believe that 

portions of these documents fall within exemptions to the FOIA, they should have produced 

redacted versions of the documents, along with a Vaughn index.  See 5 U.S.C. § 552(b); Vaughn 

v. Rosen, 484 F.2d 820 (D.C. Cir. 1973).  Defendants have done neither.  

Given Ms. Suzuki’s description in her declaration of the mandate of the OCC, which 

provides legal advice regarding all aspects of CBP’s operations, Suzuki Decl. ¶ 21, it is 

reasonable to assume that OCC was involved in the overhaul of the manual.  Responsive 

documents that AIC received from U.S. Citizenship and Immigration Services (“USCIS”), 

                                                                                                                                                      

(D.C. Cir. 1983).  Courts in this jurisdiction have frequently upheld date-of-search cut-off 
dates to be reasonable.  See, e.g., Public Citizen v. Department of State, 276 F.3d 634, 643-44 
(D.C. Cir. 2002) (rejecting the State Department’s date-of-request cut-off date as 
unreasonable and noting that the agency could apply a date-of-search cut-off date “with 
minimal administrative hassle”); Edmonds Institute v. Dep’t of Interior, 383 F. Supp. 2d 105, 
110-11 (D.D.C. 2005) (finding the agency’s use of a date-of-search rather than a date-of-
document-release cut-off date to be reasonable); cf. Vento v. IRS, 714 F. Supp. 2d 137, 144-
45 (D.D.C. 2010) (finding the IRS’s use of a date-of-request cut-off date to be reasonable 
where the agency had initiated its search for responsive records within five days of the FOIA 
request).  
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another DHS component, in response to a similar FOIA request lend credence to this 

assumption.6  USCIS produced over 2,000 pages of responsive records, which included 

extensive discussions via e-mail regarding revisions to the USCIS Adjudicator’s Field Manual.  

See Crow Decl., ¶¶  3-4, Exs. A-C.  Specifically, USCIS produced communications among

USCIS divisions, including its own Office of the Chief Counsel, and between USCIS and 

stakeholders outside the agency.  See id., ¶ 4, Ex. C at 226-30 and 1490-1502 (correspondence 

among various USCIS divisions, including Office of the Chief Counsel); 1872-76 (USCIS 

answers to questions posted by stakeholders); 1939-41 (correspondence with stakeholders).  

Defendants in this case are obligated to produce any comparable records relating to CBP’s 

revision of the Inspector’s Field Manual.  

Defendants also failed to identify other responsive sections of the Inspector’s Field 

Manual, which are publicly available in the FOIA Library of CBP’s website.7  Notably, the 

following sections include references to the role of attorneys during interactions with CBP:

 Chapter 15.1(d) (requiring CBP officers to advise a noncitizen or his 
representative to submit information to local port of entry or local CBP 
office to correct previously recorded, but allegedly erroneous, Form I-94 
arrival and departure dates that result in “confirmed” overstay lookouts); 

 Chapter 17.1(e) (stating that an applicant for admission is not entitled to 
representation at a deferred inspection but that an attorney may be present 
upon request if deemed appropriate by the supervisory CBP Officer on 
duty, and stating that the attorney’s role is limited to that of an observer 
and consultant to the applicant); 

                                               

6 AIC’s FOIA request to USCIS requested the same four broad categories of documents 
regarding individuals’ access to counsel in interactions with USCIS.  Compare Crow Decl., 
Ex. A with Compl., Ex. A at 1.

7 See http://foia.cbp.gov/index.asp?ps=1&search=&category=Manuals_and_Instructions
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 Chapter 17.15(d) (requiring an officer to notify the port of entry if notified 
by an attorney, friend, or relative that an individual in expedited removal 
proceedings is planning to apply for asylum or has a fear of return and 
noting that a Form G-28 Notice of Representation is not required in this 
instance);

 Chapter 31.7 (discussing inquiries from private individuals and attorneys 
regarding possible reasons for questioning an individual at the time of 
application for admission to the United States);

 Chapter 43.5(f) (permitting the National Fines Office to correspond with 
an attorney or representative on behalf of a responsible carrier only if a 
Form G-28, Notice of Representation has been filed);

 Chapter 44.8 (d) (explaining that an attorney should file a Form G-28, 
Notice of Representation, after which the attorney must be sent copies of 
all notification letters, previous correspondence from the client(s), 
decision letters, and any sworn statement executed by the client, and that 
the attorney may attend personal interviews with the client regarding 
conveyance seizures);

 Chapter 44.9 (stating that owners of seized conveyances are entitled to 
representation by an attorney during a personal interview relating to 
forfeiture proceedings).

See Crow Decl. ¶ 6, Ex. D.

In addition, the version of Chapter 2.9 of the Inspector’s Field Manual (Dealing with 

Attorneys and Other Representatives), which is also available in the FOIA library of CBP’s 

website, includes an additional sentence not found in the version of this document produced by 

Defendants.  The additional sentence states:  “A more comprehensive treatment of this topic is 

contained in the [USCIS] Adjudicator’s Field Manual, Chapter 12, and 8 C.F.R. 292.5(b).”  See

Crow Decl. ¶ 7, Ex. E.  Defendants should have identified this document, as well as sections of

any other prior versions of the Inspector’s Field Manual concerning individuals’ access to 

counsel before CBP, which should have been produced.8

                                               

8 To the extent that sections of the Adjudicator’s Field Manual govern individuals’ access to 
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Defendants’ production also excluded a 2002 Immigration and Naturalization 

memorandum that relates directly to Inspector’s Field Manual Chapter 17.1.g (Attorney 

Representation at Deferred Inspection), which Defendants did produce.  This memorandum, 

which discusses, among other subjects, “Attorney representation at deferred inspection,” was 

attached to AIC’s Complaint. See Compl., Ex. H.  Given CBP’s size and mandate, the practical 

need for such an agency to periodically review, update, and/or modify its policies, and the 

imperative to communicate policies to its many agents and subdivisions, it is probable over the 

past decade Defendants have issued other similar memoranda, directives, e-mails, or other 

documents that discuss, explain, update, or communicate the policies set forth in the manual 

excerpts produced by Defendants (as well as the other relevant sections of the Inspector’s Field 

Manual).  Such documents would be responsive to Plaintiff’s FOIA request, but Defendants have 

not disclosed them.  

Chapter 17.1.g of the Inspector’s Field Manual provides that “an attorney may be allowed 

to present [at deferred inspection] upon request if the supervisory CBPO on duty deems it 

appropriate….  Any questions regarding attorney presence in the deferred inspection process 

may be referred to CBP Field Counsel.”  See Comp., Ex. G.  CBP policy thus contemplates that 

CBP officers may make particularized decisions on requests for access to counsel in certain 

proceedings, and that they may consult with CBP counsel in reaching such decisions.  It is highly 

likely that DHS and/or CBP are in possession of records containing guidance on how to make 

such decisions and/or memorializing discussions of particular decisions.  Any such documents 

would be responsive to AIC’s request, but CBP and DHS have not disclosed them.

                                                                                                                                                      

counsel during their interactions with CBP, Defendants also should have produced those 
records.
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c. The Government Also Failed to Identify, Produce or Discuss 
Documents Stemming from Litigation Regarding CBP’s Policies and 
Practices Regarding Access to Counsel.

Defendants failed to disclose any documents regarding three lawsuits against DHS and/or

CBP that bear directly on the issue of access to counsel:   

 Torres, et al. v. Ridge, et al., Case No. 2:04-cv-00525 (W.D. Wa. filed 
March 12, 2004) (alleging right to counsel in deferred inspection pursuant 
to Administrative Procedure Act and Due Process Clause). See Crow 
Decl. ¶ 9, Ex. F.  This case was dismissed without prejudice pursuant to 
stipulation by the parties in June 2004.  Id., ¶ 9.  

 Castro, et al. v. Freeman, et al., Case No. 1:09-cv-00208 (S.D. Tex. filed
Sept. 7, 2009) (Petition for Writ of Habeas Corpus, Class Action 
Complaint for Declaratory and Injunctive Relief, Application for 
Temporary Restraining Order, and Motion for Preliminary Injunction)
This case includes claims regarding the right to counsel for people with 
facially valid documents showing U.S. citizenship who seek entry into the 
United States.  See Crow Decl. ¶ 10, Ex. G.  During discovery in Castro, 
which remains pending, the defendants made the following admission 
regarding counsel during questioning by CBP officers at ports of entry:

Request for Admission No. 44:  Admit that it is the position 
of the Department of Homeland Security that an applicant 
for entry with facially valid documents indicating birth in 
the United States, but whose U.S. citizenship is questioned 
by the examining officer, has no right to counsel while 
detained at a port of entry unless criminal charges are 
contemplated.

Response to Request for Admission No. 44:  … Subject to, 
and without waiving these objections, Defendants admit 
that prior to the issuance of a Notice to Appear, individuals 
applying for entry at a port of entry who are not facing 
criminal prosecution are not entitled to consult with an 
attorney or have an attorney present when interviewed by 
officers of the Department of Homeland Security.

See Crow Decl. ¶ 10, Ex. H.

 Esquivel v. Freeman, et al., No. 1:11-cv-00028 (S.D. Tex. filed Feb. 11, 
2011) (Petition for Writ of Habeas Corpus, Complaint for Declaratory and 
Injunctive Relief, and Motion for Preliminary Injunction with 
Incorporated Points and Authorities) (seeking review of DHS’s 
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determination that plaintiff “does not have a right to have an attorney 
present when she applies for parole”).  See Declaration of Cathy Potter 
(“Potter Decl.”), ¶ 2, Ex. A..  An exhibit to this petition, which was filed 
under seal, includes a publicly available e-mail string among counsel 
indicating CBP’s position.  See Potter Decl., ¶ 2, Ex. B.  At the request of 
the Petitioner, the case was dismissed without prejudice in March 2011.  
Potter Decl., ¶ 3.  

Given the centrality of access to counsel in these cases, CBP and/or DHS must have drafts, legal 

memoranda or other documents analyzing the agency’s position on this issue in the different 

contexts in which the cases arose.  Even if some of these documents are subject to exemptions 

under the FOIA, Defendants were obligated to identify them and release redacted versions.

d. The Government Overlooked Other Responsive Documents.

Finally, the government failed to disclose previously released agency documents 

concerning CBP’s practices on access to counsel during questioning regarding stipulated 

removals.  In response to FOIA litigation filed by the Stanford Law School Immigrants’ Rights 

Clinic and the National Immigration Law Center, CBP released 124 pages of documents, 

including three pages that indicate that U.S. Border Patrol officers must notify individuals of 

their right to consult counsel and have counsel present during questioning regarding stipulated 

removal.  See Declaration of Karen Tumlin (“Tumlin Decl.”) ¶¶ 2-30, Ex. A; Stanford Legal 

Clinic, Deportation Without Due Process:  Documents Obtained Through Freedom of 

Information Act Lawsuit About Federal Government’s Stipulated Removal Program (Sept. 1, 

2011), http://blogs.law.stanford.edu/stipulatedremoval.

An agency’s failure to turn up a particular document in a search does not make the search 

inadequate per se.  See, e.g., Ancient Coin Collector’s Guild v. U.S. Dep’t of State, 641 F.3d 504, 

514 (D.C. Cir. 2011).  However, Defendants’ failure to identify and produce so many known and 

obviously responsive documents strongly undermines its claim to have conducted an adequate

Case 1:11-cv-01972-JEB   Document 12-1    Filed 03/26/12   Page 19 of 21



16

search.9  This countervailing evidence further bolsters AIC’s argument that Defendants’ motion 

for summary judgment should be denied.  See Valencia-Lucena, 180 F.3d at 326 (stating that 

summary judgment is inappropriate if “a review of the record raises substantial doubt, 

particularly in view of well defined requests and positive indications of overlooked materials” 

(internal citation and quotation omitted)); Friends of Blackwater v. U.S. Dep’t of the Interior, 

391 F. Supp. 2d 115, 121 (D.D.C. 2005) (concluding that the failure to provide search terms and 

the failure to produce documents originating from the agency that turned up in related searches 

by other bureaus rendered the search inadequate).  

III.  CONCLUSION

Defendants failed to sustain their burden to demonstrate that they conducted an adequate 

search for records responsive to AIC’s FOIA request.  Defendants’ declaration omits critical 

aspects of the mechanics of the government’s search.  Additionally, substantial countervailing 

evidence undermines Defendants’ claims to have conducted a comprehensive search.  For these 

reasons, Plaintiff respectfully requests that the Court deny Defendants’ motion for summary 

judgment.

                                               

9 AIC’s request for records “include[d] all records or communications preserved in electronic 
or written form, including but not limited to correspondence, documents, data, videotapes, 
audiotapes, e-mails, faxes, files, guidance, guidelines, evaluations, instructions, analyses, 
memoranda, agreements, notes, orders, policies, procedures, protocols, reports, rules, 
manuals, technical specifications, training materials, and studies.”  Compl., Ex. A at 1, n.1. 
Defendants’ production includes very few of these categories.
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Dated: March 26, 2012

Respectfully submitted,

/s/ Creighton R. Magid ___________________
Creighton R. Magid (D.C. Bar #476961)
DORSEY & WHITNEY LLP
1801 K Street, N.W., Suite 750
Washington, D.C.  20006
Telephone: (202) 442-3000
Facsimile:  (202) 442-3199
magid.chip@dorsey.com

Melissa Crow (#453487)
mcrow@immcouncil.org
Beth Werlin (pro hac vice)
bwerlin@immcouncil.org
American Immigration Council
1331 G Street, N.W., Suite 200
Washington, D.C.  20005
Telephone:  (202) 507-7500
Facsimile:  (202) 742-5619

Attorneys for Plaintiff American Immigration 
Council
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN IMMIGRATION COUNCIL

Plaintiff,

v.

UNITED STATES DEPARTMENT OF 
HOMELAND SECURITY, et al.,

Defendants.

Case No. 1:11-cv-01972 JEB

PLAINTIFF'S RESPONSE TO DEFENDANTS’ STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE AND 

PLAINTIFF’S STATEMENT OF GENUINE MATERIAL ISSUES

Plaintiff responds as follows to numbered paragraphs of Defendants’ Statement of 

Material Facts as to Which There Is No Genuine Issue: 

1. Plaintiff denies that its FOIA request to Defendants U.S. Customs and Border 

Protection (“CBP”) and U.S. Department of Homeland Security (“DHS”) was limited to the four 

bullet points listed in paragraph 1 of Defendants’ Statement of Material Facts as to Which There 

Is No Genuine Issue.  The four bullet points are the topic areas of Plaintiff’s FOIA request, but

— as noted in Ms. Suzuki’s declaration — Plaintiff describes ten different, non-exclusive

categories in its March 14, 2011, request that may be found within those four topic areas:

1) Guidance or any information obtained by the agency regarding the 
circumstances under which an attorney may accompany a client during 
questioning in primary inspection, or what role the attorney may play 
during such questioning;

2) Guidance or any information obtained by the agency regarding the 
circumstances under which an attorney may accompany a client during 
questioning in secondary inspection, or what role the attorney may play 
during such questioning;

3) Guidance or any information obtained by the agency regarding the 
circumstances under which an attorney may accompany a client during 

Case 1:11-cv-01972-JEB   Document 12-2    Filed 03/26/12   Page 1 of 5



2

questioning in deferred inspection, or what role the attorney may play 
during such questioning;

4) Guidance or any information obtained by the agency regarding the 
circumstances under which an attorney may accompany a client during 
questioning related to alleged abandonment of U.S. residence, or what role 
the attorney may play during such questioning;

5) Guidance or any information obtained by the agency regarding the 
circumstances under which an attorney may accompany a client during 
questioning related to alleged lack of proper immigration documents, or 
what role the attorney may play during such questioning;

6) Guidance or any information obtained by the agency regarding the 
circumstances under which an attorney may accompany a client during 
questioning related to the National Security Entry-Exit Registration 
System (NSEERS), or what role the attorney may play during such 
questioning;

7) Guidance or any information obtained by the agency regarding the 
circumstances under which an attorney may accompany a client during 
any other questioning by a CBP agent, or what role the attorney may play 
during such questioning;

8) Guidance or any information obtained by the agency regarding procedures 
for notification of attorneys with Form G-28 and/or EOIR-28 on file of 
CBP’s intention to question their clients;

9) Guidance or any information obtained by the agency regarding the 
circumstances under which an attorney may be involved in the CBP’s 
decision to return an unaccompanied alien child to Mexico without 
referring the child to ICE or HHS/ ORR/ Department of Unaccompanied 
Children;

10) Guidance or any information obtained by the agency regarding the 
circumstances under which an attorney may be involved in CBP’s decision 
to release an unaccompanied immigrant child to a responsible adult who is 
not a family member. 

Plaintiff notes further that Defendants omitted critical language from the excerpt of the FOIA 

request reprinted in Defendants’ Statement of Material Facts as to Which There is No Genuine 

Issue.  Plaintiffs actually requested:

[A]ny and all records which have been prepared, received, transmitted, collected 
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and/or maintained by the U.S. Department of Homeland Security and/or U.S. 
Customs and Border Protection (CBP), whether issued or maintained by CBP 
Headquarters offices, including any divisions, subdivisions, or sections therein; 
CBP field operations offices, including any divisions, subdivisions or sections 
therein; CBP offices at ports of entry, including any divisions, subdivisions or 
sections therein; and/or any other CBP organizational structure; and which relate 
or refer in any way to any of the following:

 Attorneys’ ability to be present during their clients’ interactions 
with CBP;

 What role attorneys may play during their clients’ interactions with 
CBP;

 Attorney conduct during interactions with CBP on behalf of their 
clients; 

 Attorney appearances at CBP offices or other facilities.

(Emphasis added).

2. Plaintiff denies that a thorough search was conducted for records responsive to the 

March 14, 2011 request.  Plaintiff also denies that “much of the information AIC requested was 

already publicly available.”

5. Plaintiff denies that its FOIA request sought only “records regarding CBP 

policies, directives and guidance.”  Plaintiff explicitly defined “records” to include “all records 

or communications preserved in electronic or written form, including but not limited to 

correspondence, documents, data, videotapes, audiotapes, e-mails, faxes, files, guidance, 

guidelines, evaluations, instructions, analyses, memoranda, agreements, notes, orders, policies, 

procedures, protocols, reports, rules, manuals, technical specifications, training materials and 

studies.” Moreover, the records sought by Plaintiff did not relate to “the accessibility of 

counsel,” but rather to individuals’ access to counsel during their interactions with CBP.  In a 

telephone call on June 23, 2011, Plaintiff confirmed to CBP that its FOIA request did not 

concern the permissible roles of attorneys in trade matters, but did not limit the request in any 

other way. 
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6.  Plaintiff denies that 8 U.S.C. § 1357, 8 U.S.C. § 287.3(c) and 8 C.F.R. § 292.5 

“state unequivocally that generally ‘applicants for admission’ into the United States have no 

right to counsel.”  Plaintiff also denies that only applicants for admission who have become the 

focus of a criminal investigation or who are detained have the right to legal representation.  In 

addition, Plaintiff denies that “it is logical that CBP does not have extensive responsive 

documents” concerning access to counsel in interactions with CBP,” along with CBP’s 

underlying rationale that “comprehensive CBP guidance governing attorney representation and 

conduct . . . is unnecessary”  and that “it is sufficient for CBP personnel to be informed that 

generally there is no right to counsel at the border.”  

Plaintiff notes that its request addressed many contexts other than primary or secondary 

inspection, including deferred inspection, questioning regarding alleged abandonment of U.S. 

residence, questioning regarding alleged lack of proper immigration documents, questioning in 

the context of NSEERS, decision making regarding the return of an unaccompanied immigrant 

child to Mexico, and decision making regarding release of an unaccompanied alien child to a 

responsible adult who is not a family member.    

7. Plaintiff, not Defendant, filed the instant complaint on November 8, 2011.

This record presents the following genuine issue of material fact:

1. Whether CBP has conducted an adequate search for responsive documents.
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Dated: March 26, 2012

Respectfully submitted,

/s/ Creighton R. Magid
Creighton R. Magid (D.C. Bar #476961)
DORSEY & WHITNEY LLP
1801 K Street, N.W., Suite 750
Washington, D.C.  20006
Telephone: (202) 442-3000
Facsimile:  (202) 442-3199
magid.chip@dorsey.com

Melissa Crow (#453487)
mcrow@immcouncil.org
Beth Werlin (pro hac vice)
bwerlin@immcouncil.org
American Immigration Council
1331 G Street, N.W., Suite 200
Washington, D.C.  20005
Telephone:  (202) 507-7500
Facsimile:  (202) 742-5619

Attorneys for Plaintiff American Immigration 
Council
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN IMMIGRATION COUNCIL

Plaintiff,

v.

UNITED STATES DEPARTMENT OF 
HOMELAND SECURITY, et al.,

Defendants.

Case No. 1:11-CV-01972 JEB

ORDER

Upon consideration of Defendants’ Motion for Summary Judgment, and Plaintiff’s 

Opposition thereto, it is hereby this _____ day of ______________, 2012,

ORDERED that Defendants’ Motion for Summary Judgment is hereby DENIED.

_____________________________________
James E. Boasberg
United States District Judge

COPIES:  

Creighton R. Magid, Esq.
DORSEY & WHITNEY LLP
1801 K Street, N.W., Suite 750
Washington, D.C.  20006

Melissa Crow, Esq.
Beth Werlin, Esq.
American Immigration Council
1331 G Street, N.W., Suite 200
Washington, D.C.  20005

Marian L. Borum, Esq.
Assistant United States Attorney
Civil Division
555 Fourth Street, N.W.
Washington, D.C. 20530
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