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Plaintiffs, by their undersigned counsel, respectfully
submt this Menorandum of Law in QOpposition to the Mtion for
Reconsi deration by defendants’ Myers, Torres, Weber and

Rodri guez (the “Individual Defendants”).

PRELI M NARY STATEMENT

The governnent noves the Court to reconsider its My 7,
2009 decision and order denying the Individual Defendants’ claim
of qualified immunity. Based upon an interpretation of the
Suprenme Court’s decision in Ashcroft v. Igbal, 129 S. C. 1937
(2009) that is conpletely unnoored from the |legal and factual
context in which the case was actually decided, the |Individual
Def endants suggest that |Igbal categorically elimnated the well-
establ i shed “know edge and acqui escence” standard of supervisory
ltability for all Bivens causes of action. Because |qgbal cannot
renotely bear the weight the governnent seeks to place upon it,
t he governnent’s notion shoul d be deni ed.

First, Igbal’s dicta regarding supervisory liability
standards applies only to discrimnation-type clainms (e.g.,
clains under the First Anendnent or Equal Protection C ause),
not to clainms where a supervisor’s state of mnd is irrelevant
to the cause of action (e.g., Fourth Amendnent clains). See
Igbal, 129 S. C. at 1948-49 (liability under a Bivens claim
“Wll vary with the constitutional provision at issue,” and in a
case alleging “invidious discrimnation” a plaintiff nust plead
and prove that all defendants acted “for the purpose of

discrimnating on the basis of race, religion or national

21157/2
06/22/2009 11888014.4
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origin). For the 1Iqgbal Court, it thus followed that a
supervisor’s nere know edge of a subordinate’s unl awf ul
behavi or - - wi t hout pl ausi bl e al | egati ons regar di ng t hat
supervisor’s discrimnatory state of m nd--could never be enough
to prove the elenents of a cause of action under the equal
protection guarantees of the Fifth Arendnent. 1d. at 1948-49.
Because causes of action under the Fourth Anmendnent--such
as those asserted by Plaintiffs--do not require proof of
di scrimnatory purpose or intent, see, e.g. Herring v. US., 129

S. . 695, 703 (2009), a supervisor’'s liability for his “own

m sconduct,” Igbal, 129 S. C. at 1949, wll attach where he
fails to “‘properly superintend[] the discharge’ of his
subordi nates’ duties,” id. at 1948 (quoting Dunlop v. Minroe, 7
Cranch 242, 269 (1812)). In short, for clains not prem sed on

di scrimnation, there has been no change in the governing Third
Crcuit law, which attaches Iliability to supervisors wth
“knowl edge and acqui escence,” of subordinates’ unlawful conduct.
See Argueta v. Myers (Dkt # 94), No. 08-1652 (May 7, 2009), slip
op. at 40-41. Nunerous post-lqgbal cases confirmthis elenentary
under st andi ng.

Second, lgbal itself nerely applies--and does not change--
t he pleading standard set forth in Bell Atlantic v. Twonbly, 550
US. 544 (2007). I gbal, therefore, ©provides no basis to
reconsider this Court’s prior conclusion that Plaintiffs’
all egations are sufficient under Twonbly. | ndeed, unlike
| gbal " s “t hr eadbar e” al | egati ons and “naked assertions”

regarding the supervisory officials’ discrimnatory intent, see

-2
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lgbal, 129 S. C. at 1949, Plaintiff’s First Amended Conpl aint
provi des anple “factual content” to render plausible the clains
concerning defendants’ failure to abide by their constitutional
duty to supervise subordinates’ conduct. See Argueta, slip op
at 41-42. Finally, Igbal nust ultimately be understood in |ight
of the unique factual context in which the case arose. It does
not, as the Individual Defendants would have it, broadly permt
supervisors to act in reckless disregard for individuals rights
in a manner at odds with decades of established constitutional
tradition.

In sum reconsideration is not warranted because the
Suprenme Court’s decision in |qgbal has not effected an
intervening change in the law controlling the Court’s analysis

of defendants’ qualified imunity notion.

ARGUVENT

| @BAL PROVIDES NO BASIS TO RECONSIDER THI'S
COURT’ S DECI SI ON

A | gbal Does Not Change the Standard of Supervisory
Liability for dains not Based on Allegations of
Di scrim nation.

| gbal says little new that is of consequence to cases, |ike
this one, which allege m sconduct that does not require proof of
discrimnatory intent. First, while the Court confirnmed that
there can be no Bivens or Section 1983 liability based on a
t heory of respondeat superior or vicarious liability, Igbal, 129
S. . at 1948 (citing Mmnell v. NY. Cty Dep’'t of Soc. Servs.,
436 U. S. 658, 691 (1978)), it nonetheless recognized that an



Case 2:08-cv-01652-PGS-ES Document 109  Filed 06/22/2009 Page 8 of 19

official wll still be liable for personal conduct which
violates that official’s constitutional duty to others, see id.
(citing Dunlop, 7 Cranch at 269 (noting supervisor’'s duty to
“properly superintend[]” subordinate’ s conduct)).

Second, I1gbal enphasized that the nature of an individual
or supervisor’s duty for purposes of ascertaining Bivens
ltability “will vary wth the constitutional provision at
issue.” 1d.' It is hornbook law that, in order to state a claim
for racial discrimnation under the Equal Protection C ause (or
under the federal analogy, the Fifth Amendnent’s Due Process
Cl ause) or religious discrimnation under the First Amendnent, a
plaintiff mnust plead and prove that the relevant deci sion-nmaker
discrimnated specifically on the basis of race or religion--
i.e. with an invidious purpose or mndset. Wshington v. Davis,
426 U.S. 229, 240 (1976); see also Igbal, 129 S. C. at 1948.
Thus, as the Court in lgbal explained, where a specific claim
asserts “invidious discrimnation under the First and Fifth
Amendnents,” a plaintiff nmust “plead sufficient factual matter

to show that petitioners adopted and inplenented the detention

! See also id. at 1947 (“[We begin by taking note of the

elenments a plaintiff nust plead to state a clainf). This is by
no neans a new rul e. In the 8 1983 context, the liability of a
supervisor or nunicipality has always depended upon the nature
of t he constitutional vi ol ation - and pre-existing
constitutional duty - alleged. See, e.g., Sheldon Nahnoud,

Cvil Rights and Civil Liberties Litigation: The Law of Section
1983 8§ 3.2 (2008) (“Different Fourteenth Anendnent violations
(and hence Bill of R ghts violations) require different states
of mnd. . . . [E]lqual protection violations require purposeful
di scrimnation, Ei ghth Amendnent violations require deliberate
indi fference, and due process violations require nore than nere
negl i gence”).
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policies at issue not for a neutral investigative reason, but
for the purpose of discrimnating on account of race, religion,
or national origin.” 129 S. C. at 1948-49.

The Igbal Court concluded, therefore, that “a supervisor’s
mere knowl edge of his subordinate’s discrimnatory purpose” does
not denonstrate that the supervisor hinself violated his limted
duty under the First or Fifth Amendnent. ld. at 1949. Thi s
princi pl e makes obvi ous sense. Pur poseful discrimnation under
Suprene Court precedent “requires nore than ‘intent as volition
or intent as an awareness of consequences.’” ld. at 1948
(quoting Pers. Admr of WMss. v. Feeney, 442 U S. 256, 279
(1979)) (enphasis added). Accordingly, “nmere know edge” that
sonmeone else is acting discrimnatorily does not denonstrate
that a supervisor herself has a discrinmnatory state of nind.?

Accordingly, the Individual Defendants are m staken to the

extent they argue (i) that Iqgbal elimnated “know edge and

acqui escence” as a basis for supervisory liability for all
causes of action, or (ii) that such a theory of liability is
categorically “inconsistent wth the premse that supervisors

may not be held accountable for the msdeeds of their agents.”

2 Significantly, even for the discrimnation clains under

review in Igbal, the Court did not--as the governnent repeatedly

asserts--preclude supervisory liability for know edge and
acqui escence. The Court rejected supervisory liability in the
di scrimnation context premsed on a supervisor’'s “nere
know edge.” 129 S, . at 1949. As described infra,
“acqui escence” in  known, unl awf ul activity heightens the

supervisor’s cul pability.
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See Gov't Br. at 6.%° |Indeed, the Court specifically confirned
that, where a supervisor owes a constitutional duty to ensure
subordi nates’ appropriate behavior, a supervisor will be liable
for his failure to carry out that duty. See lgbal, 129 S. Ct.
at 1948 (quoting Dunlop, 7 Cranch at 269); see also Innis v.
W1 son, No. 08-4909, 2009 W 1608502 (3d. Cir. June 10, 2009)
(applying, post-lqgbal, Third Crcuit’s |long-standing “deliberate
indi fference” standard for supervisory liability clains under
Ei ghth Anendnent).* Under the Fourth Amendment as well as the
Fifth Amendnent’s prohibition on excessive force--the principle
causes of action in this litigation--an official may be liable

regardl ess of his subjective state of mnd at the tine of the

3 Plaintiffs do concede that Iqgbal’s holding is relevant to

their supervi sory ltability clains br ought agai nst t he
I ndi vi dual Defendants alleging violation of the Equal Protection
guarantees of the Fifth Anmendnent. See First Am Cplt. 1Y 253-
260.
4 Since lgbal, courts deciding supervisory liability clains
not based on discrimnation, while citing lIgbal for pleading
standards, have continued to apply “deliberate indifference,”
“know edge or acqui escence” and “failure to train” supervisory
liability standards. See Banks v. Montgonery, No. 3:09-cv-23-
TS, 2009 W 1657465 (N.D. Ind., June 11, 2009) (Ei ghth
Amendnent); WIllianms v. Fort Wayne Police Dept, No. 1:08-cv-152
RM 2009 W 1616749 (June 9, 2009 ND. 1Ind.) (Fourth and
Fourteenth Amendnent  unl awf ul arrest and excessive force
clains); Preyer v. MNesby, No. 3:08cv247, 2009 W. 1605537 (N.D.
Fla. Jun 05, 2009) (Fourteenth Amendnent excessive force claim;
Wlliams v. Hull, No. 08-135Erie, 2009 W 1586832 (WD. Pa. Jun
04, 2009) (Eighth Amendnent); Swagler v. Harford County, No.
RDB- 08- 2289, 2009 W. 1575326 (D. M. June 02, 2009) (Fourth
Amendnent unreasonable search and seizure); see also Levy wv.
Hol i nka, No. 09-cv-279-slc, 2009 W 1649660 (WD. Ws. June 11,
2009) (applying Igbal to deny supervisors’ qualified imunity on
discrimnation clainms under the Fifth Amendnent); MReaken v.
Schriro, No. 09-327-PHX-DGC, 2009 W. 1458912 (D. Ariz. My 26,
2009) (sane under Fourteenth Amendnent).

-6-
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constitutional violation. See Herring, 129 S.C. at 703 (Fourth
Amendnent “look[s] to an officer's know edge and experience, but
not his subjective intent").®

Thus, the constitutional duty of supervisory officials in
this case is precisely as it was before Igbal was decided. I n
sum a supervisor wll be liable for: (i) ~creating or
i nplenenting a policy or practice that is a “noving force” or
ot herw se contributes to al | eged unl awf ul conduct by
subordi nates, see Sanford v. Stiles, 456 F. 3d 298, 314 (3d GCr.
2006) (citing Bd. of County Commirs of Bryan County, Gkl. V.
Brown, 520 U.S. 397, 400 (1997));° (ii) failing to adequately
train its subordinates appropriately when carrying out the
supervisor’s policies, see Cty of Canton v. Harris, 489 U S.
378, 388 (1989); or (iii) failure to take action to stop or
remedi ate wunconstitutional conduct by subordinates when the
supervisor is put on notice of the conduct, see Baker v. Nbnroe
Twp., 50 F.3d 1186, 1190-91 (3d. Cir. 1995). As this Court
recogni zed, these various and i ndependent sources of a

supervisor’s liability are characterized 1in shorthand as

5 See also Mssouri v. Seibert, 542 U.S. 600, 625 (2004)
(noting general “refusfal] to consider intent in Fourth
Amendnment chal | enges generally”); cf. Wren v. US., 517 US.
806, 813 (1996) (“[T]he constitutional basis for objecting to
intentionally discrimnatory application of laws is the Equal
Protection C ause, not the Fourth Anmendnent. Subj ecti ve
intentions play no role in ordinary, probable-cause Fourth
Amendnent anal ysis.”).

6 By focusing fornulaically on the “nere know edge” analysis
in lgbal, the Individual Defendants disregard this independent
and sufficient basis for finding supervisory liability in the
Fourth Amendnent context.
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“knowl edge and acqui escence.” Argueta, slip op. at 40-41
(summari zing theories of supervisory liability in Third
Crcuit). I n t he cont ext of cl ai s not i nvol vi ng

di scrimnation, supervisors are liable for their “know edge and
acqui escence” because “it is logical to assune that continued
official tolerance of repeated msconduct facilitates simlar
unl awful actions in the future.” Bielevicz v. Dubinon, 915 F.2d
845, 851 (3d Cr. 1990). Such dereliction of supervisory
responsibility rises to an independent constitutional wong.

Thus, the governnent is as wong today as it was pre-Ilgba
in arguing that the Individual Defendants, to be Iliable, nust
thensel ves have directly wundertaken the unconstitutional and
excessively forceful searches of Plaintiffs’ hones. See Padilla
v. Yoo, No. C 08-00035 JSW 2009 U.S. Dist. LEXIS 50154, at *63-
69 (N.D. Cal. June 12, 2009) (denying nmotion to dismss for
qualified imunity where DQJ attorney wote |egal nenoranda that
pl ausi bly “set in notion a series of events that resulted in the
deprivation of [plaintiff’s] <constitutional rights”) (citing
lgbal, 127 S. C. at 1951); Beilevicz, 915 F.2d at 851-52
(allegations that municipality “knew that people were being
arrested for public intoxication w thout probable cause yet did

not remedy the problenf stated a Fourth Amendnent clain).’

! There is certainly nothing in Igbal that could be read to

suggest that plaintiffs nust allege that supervisors nade
i ndi vidualized decisions affecting each particular plaintiff.
If the Court had intended to take that extraordinary step, the
Court would not have bothered to examne the specificity or
plausibility of Iqgbal’s allegations because |qgbal never alleged
t hat Ashcrof t and Mieller made individualized decisions

- 8-
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B. Because Iqgbal Did Not Change the Twonbly Pl eading
Standard Applied by This Court, There is No Basis to
Reconsi der This Court’s Deci sion.

The Suprene Court’s Iqgbal decision nerely applies the
pl eadi ng standards set forth in Twonbly; it does not change
them Iqgbal, 129 S. C. at 1949-53. Because this Court already
found Plaintiffs’ allegations sufficient under Twonbly, |gbal
sinply provides no basis to reconsider that judgnent.

In Igbal, the Court reiterated that, at the pleading stage,
a plaintiff nust “plead[] factual content that allows the court

to draw the reasonable inference that the defendant is I|iable

for the msconduct alleged.” 129 S, . at 1949 (citing
Twonmbly, 50 U S. at 556). By contrast, a conplaint is
insufficiently pled if ®“it tenders ‘naked assertion[s]’ devoid
of ‘further factual enhancenent.’” ld. (quoting Twonbly, 550
US at 557). Al that Igbal alleged against United States

Attorney General John Ashcroft and FBI Director WIliam Mieller
was that each, respectively, was a “principal architect” and an
“instrunental” force in developing a policy that caused “high
interest” detainees to be housed in harsh, segregated prison
conditions while awaiting trial. Id. at 1951. Wile Igbal also

asserted that Ashcroft and Mieller adopted this policy “on

regar di ng prison admnistration or t hat they otherw se
thensel ves directed that Iqgbal specifically be abused. | ndeed,
to accept the governnent’s categorical view, one nust assune the
| gbal Court sub silentio overturned decades of its own precedent
recogni zing nunicipal and supervisory liability for “know edge
and acqui escence,” dating from the Court’s |andmark decision in
Monel | . I f the Suprenme Court sought to overrule Mnell and its
decades-long progeny in the nmanner the governnment presunes, it
woul d have stated so expressly.
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account of his religion, race and/or national interest” the
Court concluded that this bald statenment--w thout further
fact ual cont ent substanti ati ng t he official’s al | eged
di scrimnatory pur pose--constituted little "nore t han a
‘formulaic recitation of the elenents’” of a constitutional
discrimnation claim” ld. (quoting Twonbly, 550 U. S. at 555)
The conplaint did “not show, or even intimate that petitioners
pur poseful |y housed det ai nees in [ har sh condi tions]”
specifically because of inpermssible racial considerations.
ld. at 1952 (enphasis added); see also id. (lgbal’s conplaint
“does not contain any factual allegation sufficient to plausibly
suggest petitioners’ discrimnatory state of mnd”).

In obvious contrast, and as this Court has already held,
Plaintiffs do not conclusorily assert that Defendants had
“knowl edge and acqui escence” of their subordinates’ conduct.
Rat her, they specify the factual bases supporting this standard
and thus provide the requisite “factual content” that renders
pl ausible Plaintiffs’ assertion that the Individual Defendants
failed in their constitutional duty--under the still-governing
Third Circuit |aw-to adequately supervise the actions of
subor di nat es. See supra at I|A (summarizing standards of
supervisory liability in Third Crcuit). Specifically,

plaintiffs make the follow ng rel evant allegations:

Custom and Policy Contributing to or a Mwving Force Behind
Subordi nates’ Constitutional Violations:

Def endants Myers and Torres inplenented rel evant portions
of the federal governnent’'s “Operation Return to Sender”

-10-
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program (see FAC 1Y 4-5; 25-26)--a fact that establishes
their supervisory authority.

Bet ween 2005-2007, these Defendants oversaw a five-fold
increase in Fugitive Operations Teans (“FOI”) and an
i ncredi ble 800% increase in arrest quotas for each FOT
(FAC 1Y 36, 191); these facts provide a plausible
explanation for the dramatic nunber of hurried and
unl awf ul conduct associated with the honme raids policy.

Def endant Weber is Director of the DRO Field Ofice in
New Jersey and was responsible for the inplenentation of
Operation Return to Sender by FOTs in New Jersey. (FAC
1 27.) Defendant Rodriguez held that same position from
February to May 2007. (FAC § 28.) They were thus each
responsible for carrying out the policy developed by
Myers and Torres in New Jersey where these constitutional
viol ations allegedly occurred.

There is a renmarkable simlarity to the hone raids
described in the First Amended Conplaint, especially as
to the simlar constitutional violations that occurred--
i.e. warrant| ess, forced entry, vi ol ence and
i ntimdation. (See FAC 91 39-51, 55-189, 190, 193.)
These alleged facts suggest an wunlawful pattern and
practice of warrantl ess and abusive hone raids, which was
plausibly “set in notion” by each of the Individual
Def endant s.

Docunents discovered after the initial conplaint was
filed include nenos authored by Defendant Torres
(produced in a Freedom of Information Act Ilitigation)
whi ch  unanbi guously confirm the direct relationship
between ICE policy in Wshington, D. C and field
operations in New Jersey. See Letter to Hon. Judge Peter
G Sheridan, Feb. 6, 2009, Exhs. B and C, (Dkt # 91).8
The Menpbs, dated January 31, 2006 and Septenber 29, 2006,
denonstr at e, anong other relevant facts, t hat | CE

8

As this Court already held, the First Anmended Conplaint’s
all egations are by thenselves sufficient under Twonbly (and
therefore under Iqgbal). Neverthel ess, Plaintiffs submt that
the Court may take judicial notice of such “public records”
in evaluating defendants’ personal involvenent. Anspach v.
City of Phil. Dep't of Pub. Health, 503 F. 3d 256, 273 n.1l1
(3d CGr. 2007). If nothing else, this newy obtained
evi dence underscores why courts are reluctant to dismss
wel |l -pled conplaints before even nom nal discovery occurs.
See Evancho v. Fisher, 423 F. 3d 347, 352 (3d Cr. 2007).

-11-
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headquarters directed fugitive operations in New Jersey
and establish that nost fugitive operations would need to
be “approved” by “DRO headquarters.” 1d.

Knowl edge and Acqui escence of Unconstitutional Activity

Myers and Torres were put repeatedly on notice of the
unconsti tuti onal conduct of their subor di nat es.
Plaintiffs specifically cite to the nunerous nedia
reports that put them on notice, (FAC |1 47, 190); the
numerous lawsuits instituted since 2006 that also put
the Defendants on notice, (FAC f 192); and to specific
communi cations and warnings issued by congresspersons
and advocacy groups, (FAC 1Y 52, 188, 189, 193).°

Despite their know edge, Mers and Torres took no
corrective action and at tinmes deflected rather than
investigated criticism of their policies. (FAC 11 193-
196); see also Elizabeth Llorente, Menendez denounces
raids on mgrants, Bergen Record, June 13, 2008. These
facts permt the reasonable inference that t he
Def endants acquiesced in and “tolerated” ongoi ng
constitutional violations.

Plaintiffs further specifically allege that Mers and
Torres actually boasted about the success of the raids
their subordinates initiated in New Jersey. (FAC 19
195). These facts go beyond even the “know edge and
acqui escence” standard or constructive ratification to
pl ausi bly suggest active inplicit encouragenent of
unconstitutional behavi or by subordi nates.

Plaintiffs make simlar, specific allegations that
Def endants Whber and Rodriguez were aware of specific
I nst ances of unconsti tuti onal conduct by their
subordinates and were in sone cases warned by public
officials; yet, they not only acquiesced in this

° Plaintiffs respectfully submt that the Court’s stated
concern that certain of Plaintiffs’ allegations could be
considered hearsay, Argueta, slip op. at 41, is actually

m spl aced. The general prohibition on hearsay is an evidentiary
requi renent, which energes at the trial stage when a fact finder
must evaluate the truth value of any given statenent. See Fed

R Evid. 803. There is no corresponding prohibition or even
limtation on the use of hearsay at the pleading stage, when the
Court is obligated to assune all facts alleged in the conplaint
are true.
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unconsti tuti onal behavi or, t hey boast ed of and
encouraged it. (FAC Y 199)

| nadequat e Trai ni ng

Plaintiffs specifically allege that all the Individual
Defendants failed to adequately train the individua
officers, even after being put on notice of persistent
constitutional violations by subordinates. (FAC Y 191,
198)

Under Igbal and Twonbly, these allegations are sufficiently
detailed and plausible to denonstrate that the I ndividual
Def endants breached their duty of supervisory care and to
“nudge[]” Plaintiffs’ allegations “across the line from
conceivable to plausible.” Igbal, 129 S. C. at 1951 (interna

guotations omtted).

C. | gbal s Factually Distinguishable in Inportant
Respect s

| gbal sued nineteen individual officers and thirty-four
supervisory officials, including Attorney General Ashcroft and
FBI Director Mieller--officers the Court stressed were at the
“hi ghest level of the federal |aw enforcenent hierarchy,” |qgbal
129 S. C. at 1943. By contrast, Plaintiffs here sued only
those governnent officials who directly set (i.e., Mers and
Torres) and/or inplenmented (i.e., Wber and Rodriguez) the
unconstitutional hone raids policies and practices at issue.
Plaintiffs did not sue the Attorney GCeneral or forner DHS
Secretary Chertoff.

Further, whereas the Ashcroft and Mieller were forced to
make quick, discretionary policy decisions during “a national

and international security energency unprecedented in the

-13-
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hi story of the American Republic,” see 129 S. C. at 1945, 1953
(internal quotations omtted), the Individual Defendants here
met hodi cally set and maintained their unconstitutional policies
over a course of years, wth anple tine to evaluate and renedy
the w despread constitutional violations of which they were
awar e. This factual distinction necessarily affects the scope
of a governnent official’s |egal obligation. As the Suprene
Court expl ained, where governnent officials have “tine to nmake
unhurried judgnents,” and “extended opportunities to do better

are teaned with protracted failure even to care, indifference

[to rights of individuals] is truly shocking;” but, “when
unf or eseen ci rcunst ances demand [ an of ficer’s] I nst ant
judgnent,” the courts are less likely to view the officer’s

conduct as wunlawful. County of Sacranento v. Lews, 523 U S
833, 853-54 (1998)

Finally, to grant immunity to officers |like Mers, Torres,
Weber and Rodriguez--wi thout any discovery--wuld effectively
i mmuni ze supervisors’ reckless disregard for constitutiona
rights, no matter how outrageous and w despread the behavi or of
their subordinates, or how frequently supervisors were put on
notice of it. Such a ruling would only encourage supervisors to
ignore their long-standing duty to ensure that subordinates do

not m sbehave.

1. BECAUSE DEFENDANTS ARE NOT ENTITLED TO QUALI FI ED
| MVUNI TY, DI SCOVERY AGAI NST THEM SHOULD PROCEED

It is true, as the |Individual Defendants suggest, that

lgbal rejected an “increnental” approach to the discovery

- 14-
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ordered by the district court related to defendants Ashcroft and
Muel l er. But that particular ruling followed naturally fromthe
Court’s predicate that the conplaint’s allegations were
i nsufficient. Were, as here, qualified inmmunity has been
properly denied based on sufficient factual allegations, nothing
in lgbal prevents the orderly processing of litigation under the
Federal Rules of G vil Procedure. See Swierkiewicz v. Soreman
N.A, 534 US 506, 512 (2002). | ndeed, evidence regarding the
| ndi vi dual Def endant s’ per sonal involvenent in hone raids
practices that has energed subsequent to the filing of
Plaintiffs’ Amended  Conpl ai nt, see supra at pp. 10- 13,
denonstrates the w sdom of the presunption against dismssal of
an otherwise well-pled conplaint prior to discovery. At a
m ni mum should this Court grant the Mtion, Plaintiffs request
an opportunity to re-plead the conplaint to include newy-

di scovered facts.

CONCLUSI ON

For the foregoing reasons the Court should deny the

| ndi vi dual s Mbtion for Reconsi deration.

Rosel and, New Jersey
Dated: June 22, 2009
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