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SUBJECT: Parole of Spouses, Children and Parents of Active Duty Members of the U.S. Armed
Forces, the Selected Reserve of the Ready Reserve, and Former Members of the U.S.
Armed Forces or Selected Reserve of the Ready Reserve and the Effect of Parole on
Inadmissibility under Immigration and Nationality Act 8 212(a)(6)(A)(i)

Purpose

This policy memorandum (PM) amends Chapter 21.1 of the Adjudicator’s Field Manual (AFM) to
ensure consistent adjudication of parole requests made on behalf of aliens who are present without
admission or parole and who are spouses, children and parents of those serving on active duty in the
U.S. Armed Forces, in the Selected Reserve of the Ready Reserve or who previously served in the U.S.
Armed Forces or Selected Reserve of the Ready Reserve.

This PM also amends AFM Chapter 40.6 concerning the effects of parole on an alien’s inadmissibility
under Immigration and Nationality Act (INA) 8 212(a)(6)(A)(i). This amendment to AFM chapter
40.6 applies to any paroled alien, not only to the family members of Armed Forces personnel.

Scope

This PM applies to and is binding on all U.S. Citizenship and Immigration Services (USCIS)
employees.

Authority

INA 88 212(a)(6)(A)(i), 212(d)(5)(A), 235(a), and 245(a), (c); 8 U.S.C. 88 1182(a)(6)(A)(i),
1182(d)(5)(A), 1225(a), and 1255(a), (c)

Background

Parole of Spouses, children and parents of Armed Forces personnel

e In partnership with the Department of Defense (DoD), USCIS has launched a number of initiatives
to assist military members, veterans, and their families to navigate our complex immigration
system and apply for naturalization and other immigration services and benefits.

e This PM builds on these important initiatives as there is concern within DoD that some active
members of the U.S. Armed Services, individuals serving in the Selected Reserve of the Ready
Reserve and individuals who have previously served in the U.S. Armed Forces or Selected Reserve
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of the Ready Reserve face stress and anxiety because of the immigration status of their family
members in the United States.

e Military preparedness can potentially be adversely affected if active members of the U.S. Armed
Forces and individuals serving in the Selected Reserve of the Ready Reserve, who can be quickly
called into active duty, worry about the immigration status of their spouses, parents and children.

e Similarly, our veterans, who have served and sacrificed for our nation, can face stress and anxiety
because of the immigration status of their family members in the United States. We as a nation
have made a commitment to our veterans, to support and care for them. It is a commitment that
begins at enlistment, and continues as they become veterans.

e Responding to these and similar concerns by several Members of Congress about soldiers and
veterans, the Secretary of Homeland Security on August 30, 2010 emphasized the Department’s
commitment to assisting military families. The Secretary identified several of the discretionary
tools that the Department utilizes “to help military dependents secure permanent immigration status
in the United States as soon as possible.” Among the tools listed was “parole ... to minimize
periods of family separation, and to facilitate adjustment of status within the United States by
immigrants who are the spouses, parents and children of military members.”!

e INA §212(d)(5)(A) gives the Secretary the discretion, on a case-by-case basis, to “parole” for
“urgent humanitarian reasons or significant public benefit” an alien applying for admission to the
United States. Although it is most frequently used to permit an alien who is outside the United
States to come into U.S. territory, parole may also be granted to aliens who are already physically
present in the U.S. without inspection or admission. This latter use of parole is sometimes called
“parole in place.” The legal authority for granting parole in place was formally recognized by the
then-lmmigration and Naturalization Service (INS) General Counsel in a 1998 opinion.” That
opinion was endorsed the following year in a memorandum by the then-INS Commissioner.® In
2007, the then-DHS General Counsel concurred with the 1998 INS General Counsel’s opinion in
relevant part.* The basic authority for parole in place is INA § 212(d)(5)(A), which expressly
grants discretion to parole “any alien applying for admission to the United States.” INA §
235(a)(1), in turn, expressly defines an applicant for admission to include “an alien present in the
United States who has not been admitted.”

! See Letter from Hon. Janet Napolitano, Sec. of Homeland Security, to Hon. Zoe Lofgren, U.S. House of Representatives
(Aug. 30, 2010).

2 Memorandum from Paul W. Virtue, INS General Counsel, to INS officials, “Authority to Parole Applicants for Admission
Who Are Not Also Arriving Aliens,” Legal Op. 98-10 (Aug. 21, 1998), 1998 WL 1806685.

¥ Memorandum from Doris Meissner, INS Commissioner, to INS officials, “Eligibility for Permanent Residence Under the
Cuban Adjustment Act Despite Having Arrived at a Place Other than a designated Port-of-Entry” (Apr. 19, 1999), reprinted
in 76 Interpreter Releases 676, 684, App. 1 (May 3, 1999).

* Memorandum from Gus P. Coldebella, DHS General Counsel, to DHS officials, “Clarification of the Relation Between
Release under Section 236 and Parole under Section 212(d)(5) of the Immigration and Nationality Act” (Sept. 28, 2007).
The same DHS General Counsel’s opinion rejected a conclusion that Mr. Virtue had reached on a separate issue related to
release from detention under INA § 236(a)(2)(B) (so-called “conditional parole”), see Matter of Castillo-Padilla, 25 I&N
Dec. 257 (BIA 2010) (agreeing with DHS that “conditional parole” under INA § 236(a)(2)(B) does not constitute parole
under INA § 212(d)(5)(A)).
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e This PM addresses two related issues. The first is a policy question: Should parole in place be
granted to certain family members of active duty members of the U.S. Armed Forces, individuals
in the Selected Reserve of the Ready Reserve, or individuals who previously served in the U.S.
Armed Forces or the Selected Reserve of the Ready Reserve? The second is a legal question: Does
parole in place (for military family members or anyone else) affect whether an alien is inadmissible
under INA § 212(a)(6)(A)(i)? That provision is discussed below and is critical to determining the
alien’s eligibility for adjustment of status under INA § 245.

A. Parole in Place for Spouses, Children and Parents of Active Members of the U.S. Armed
Forces, Individuals in the Selected Reserve of the Ready Reserve or Individuals Who Previously
Served in the U.S. Armed Forces or the Selected Reserve of the Ready Reserve

As noted above, the decision whether to grant parole under INA 8§ 212(d)(5)(A) is discretionary.
Generally, parole in place is to be granted only sparingly. The fact that the individual is a spouse, child
or parent of an Active Duty member of the U.S. Armed Forces, an individual in the Selected Reserve
of the Ready Reserve or an individual who previously served in the U.S. Armed Forces or the Selected
Reserve of the Ready Reserve, however, ordinarily weighs heavily in favor of parole in place. Absent
a criminal conviction or other serious adverse factors, parole in place would generally be an
appropriate exercise of discretion for such an individual. If USCIS® decides to grant parole in that
situation, the parole should be authorized in one-year increments, with re-parole as appropriate.

B. Effect of Parole on Inadmissibility under INA § 212(a)(6)(A)(i) and Adjustment of Status
under INA 8 245

INA 8 212(a)(6)(A)(i) contains two closely related inadmissibility grounds. The first ground relates to
the alien who is “present in the United States without being admitted or paroled.” This inadmissibility
ground generally covers those who entered the United States without inspection (and are still in the
United States). Aliens who have entered the United States without inspection, while not “arriving
aliens” as defined in 8 C.F.R. 8 1001.1(q), are eligible for parole because they remain applicants for
admission.®

The second inadmissibility ground in section 212(a)(6)(A)(i) relates to the alien “who arrives in the
United States at any time or place other than as designated by the [Secretary of Homeland Security].”
Where the first inadmissibility ground leaves off, this one picks up. Using the present tense
(“arrives”), it covers the alien who is in the process of entering U.S. territory without inspection. As is
true throughout section 212(a), the choice of tense (“arrives™) is clearly deliberate. In enacting the
various inadmissibility grounds in section 212(a), Congress was very specific as to whether the

® ICE and CBP also have parole authority. “Memorandum of Agreement between USCIS, ICE, and CBP for the purpose of
coordinating the concurrent exercise by USCIS, ICE, and CBP of the Secretary’s Parole Authority Under INA §
212(d)(5)(A) with respect to certain aliens located outside of the United States,” Addendum I (September 2008). Their
decisions whether to grant parole are outside the scope of the present PM.

® INA § 235(a)(1).
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individual grounds cover past, present, or future events, or some combination thereof.” In particular,
when Congress intended that a ground cover both past and present events, it said so explicitly.® In
contrast, in the second prong of section 212(a)(6)(A)(i), Congress used only the present tense.
Moreover, if “arrives” were read as if it said “arrives or previously arrived,” so as to cover any alien
who had ever entered at an undesignated time or place, then the first prong of section 212(a)(6)(A)(i)
would be practically superfluous. Ordinarily, the only way for an alien to be present in the United
States without admission or parole, as the first prong requires, is to have entered without inspection at
some point in the past.® Those individuals would already be covered by the second prong if “arrives”
were read to mean “arrives or previously arrived.”

The two inadmissibility grounds contained within section 212(a)(6)(A)(i) are thus complementary.
Together, they capture aliens who have already achieved entry without inspection and those who are in
the process of attempting such entry.

Reading “arrives™ as if it said “arrives or has previously arrived”'® would also produce at least two
anomalies. First, as noted, it would render the first prong of section 212(a)(6)(A)(i) practically
superfluous. Second, in combination with another inadmissibility ground, section 212(a)(9)(B)(i),
reading “arrives” as “arrives or has previously arrived” would lead to results that Congress could not
possibly have intended. The latter ground renders inadmissible any alien who has ever been
unlawfully present in the United States for more than 180 days and then departs, but it limits the
inadmissibility to either 3 years or 10 years, depending on the duration of the unlawful presence. If the
second inadmissibility ground in section 212(a)(6)(A)(i) were interpreted to mean that any prior entry

" Some inadmissibility grounds, like the second prong of 212(a)(6)(A)(i), cover only present conduct. See, e.g., sections
212(a)(1)(A)(i) (determined “to have a communicable disease of public health significance”)(emphasis added);
212(a)(1)(A)(iv) (“determined ... to be a drug addict”) (emphasis added); 212(a)(6)(D) (“is a stowaway”) (emphasis
added). Other grounds cover only events that have occurred in the past (up to and including the present time). See, e.g.,
sections 212(a)(3)(B)(i) (“has engaged in a terrorist activity) (emphasis added); 212(a)(3)(E)(ii) (“ordered, incited, assisted,
or otherwise participated in genocide™); 212(a)(6)(E) (“knowingly has encouraged, induced, assisted, abetted, or aided any
other alien to enter or to try to enter the United States in violation of law”) (emphasis added). Still others cover only
predictions of future activity. See, e.g., sections 212(a)(4)(A) (“is likely at any time to become a public charge”);
212(a)(10)(A) (“coming to the United States to practice polygamy™).

8 See, e.g., sections 212(a)(2)(D)(ii) (“procures or attempts to procure, or [less than ten years earlier] procured or attempted
to procure ... prostitutes”); 212(a)(3)(D)(i) (“is or has been a member of or affiliated with the Communist ... party”);
212(a)(6)(C)(i) (fraudulently “seeks to procure (or has sought to procure or has procured) a visa, other documentation, or
admission into the United States or other benefit ...”); 212(a)(6)(C)(ii) (“falsely represents, or has falsely represented,
himself or herself” to be a U.S. citizen).

® There is one scenario in which the first prong of section 212(a)(6)(A)(i) would capture an alien who does not fall within
even the more expansive interpretation of the second prong. If the alien seeks admission at a designated port of entry, is
denied admission, is detained, escapes from detention, and then makes his or her way into the interior, he or she would be
inadmissible under the first ground but not the second one. It would be far-fetched, however, to assume that this was the
only intended use of the first ground in 212(a)(6)(A)(i) (present without admission or parole).

19 Former AFM section 40.6.2(a)(3)(ii) had stated that “[iJnadmissibility does not continue after the alien has departed the
United States.” But if this language were interpreted to imply the converse — i.e., that inadmissibility does continue even
after the alien has long since arrived in the United States (and terminates only upon departure) — the assumption would have
to be that “arrives” means “arrives or, if the person has not departed, has arrived.” There is no apparent legal basis or
policy reason to interpret “arrives” in that way.
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without inspection renders the alien inadmissible, then both the 180-day threshold and the 3-year and
10-year limitations on inadmissibility under section 212(a)(9)(B)(i) would be meaningless. One who
enters without inspection and remains for less than 180 days — even one day, for that matter — and then
leaves, is not inadmissible at all under section 212(a)(9)(B)(i), but it would not matter, because that
person would be inadmissible for life under the more expansive reading of section 212(a)(6)(A)(i).
Further, the alien who enters without inspection, remains for 8 months, and then leaves, is inadmissible
under section 212(a)(9)(B)(i), but only for 3 years. That 3-year limitation would be meaningless,
howe\ﬁar, if section 212(a)(6)(A)(i) were interpreted to bar the person for life for the very same prior
entry.

The above considerations all come into play when an alien who entered without inspection
subsequently receives parole. Such an alien will no longer be inadmissible under the first ground in
section 212(a)(6)(A)(i) (present without having been admitted or paroled), because the alien has been
paroled. And since that alien arrived in the United States only in the past, the second inadmissibility
ground in section 212(a)(6)(A)(i) is already inapplicable (even without the parole), because the alien is
not one who “arrives” (present tense) at an undesignated time or place. It is not a question of parole
curing or erasing the second inadmissibility ground. Rather, the alien who arrived in the past is
already outside the ambit of that second ground; past arrivals are the subject of the first ground.

Interpreting the explicit statutory language exactly as it is written therefore avoids all these anomalies.
An alien who entered the United States without inspection, but subsequently receives parole, is not
inadmissible under either of the two inadmissibility grounds contained in section 212(a)(6)(A)(i)."

For an alien who entered without inspection, a grant of parole under INA § 212(d)(5)(A) affects at
least two of the eligibility requirements for adjustment of status. First, adjustment of status requires
that the person be “admissible.” INA 8§ 245(a)(2). As discussed above, parole eliminates one ground
of inadmissibility, section 212(a)(6)(A)(i). Second, adjustment of status requires that the alien have
been “inspected and admitted or paroled.” INA 8 245(a). The grant of parole under INA §
212(d)(5)(A) overcomes that obstacle as well. The alien must still, however, satisfy all the other
requirements for adjustment of status. One of those requirements is that, except for immediate

1 The only apparent counter-point is that, even if the language of the second prong (“arrives”) were read to mean “arrives
or has ever arrived,” the limitations built into section 212(a)(9)(B)(i) would still be meaningful with respect to overstays (as
opposed to those who entered without inspection). Nothing in the legislative history of section 212(a)(9)(B)(i), however,
suggests a specific congressional focus on overstays, or a desire to distinguish between the two groups of undocumented
aliens, or an intent to subject an alien to lifelong inadmissibility for having once before entered without inspection.
Moreover, if a prior entry without inspection were enough to bar a person for life, then INA § 212(a)(9)(C), which
prescribes that result only when the entry without inspection follows either one year of unlawful presence or a removal
order, would be superfluous.

12 This analysis pertains exclusively to INA § 212(a)(6)(A)(i). It does not and is not intended to disturb the long-standing
principles that an alien granted parole remains an applicant for admission who is considered to be constructively standing at
the border, see INA 8 101(a)(13)(B); Leng May Ma v. Barber, 357 U.S. 185, 189 (1958); Ibragimov v. Gonzales, 476 F.3d
125, 134 (2d Cir. 2008); and that “an application for admission [is] a continuing one,” Matter of Valenzuela-Felix, 26 1&N
Dec. 53, 56 (BIA 2012) (parole for criminal prosecution).
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relatives of United States citizens and certain other individuals,™ the person has to have “maintain[ed]
continuously a lawful status since entry into the United States.” INA § 245(c)(2). Parole does not
erase any periods of prior unlawful status. Thus, an alien who entered without inspection will remain
ineligible for adjustment, even after a grant of parole, unless he or she is an immediate relative or falls
within one of the other designated exemptions. Moreover, even an alien who satisfies all the statutory
prerequisites for adjustment of status additionally requires the favorable exercise of discretion.

This PM supersedes any previous USCIS guidance on these issues, including the Memorandum to
Field Leadership (AD07-18) at 5-6 (March 3, 2009).

Implementation
AFM Chapters 21.1 and 40.6 (AFM Update AD 12-30) are updated as follows.

& 1. A new section 21.1(c) is added to read:

21.1 General Information About Relative Petitions

* k k k%

(c) Special Parole Consideration for Spouses, Children and Parents of Active Duty Members
of the U.S. Armed Forces, individuals in the Selected Reserve of the Ready Reserve or
Individuals Who Previously Served in the U.S. Armed Forces or the Selected Reserve of the
Ready Reserve. The decision whether to grant parole under INA § 212(d)(5)(A) is
discretionary. Generally, USCIS grants parole in place only sparingly. The fact that the
individual is a spouse, child or parent of an Active Duty member of the U.S. Armed Forces,
an individual in the Selected Reserve of the Ready Reserve or an individual who previously
served in the U.S. Armed Forces or the Selected Reserve of the Ready Reserve, however,
ordinarily weighs heavily in favor of parole in place. Absent a criminal conviction or other
serious adverse factors, parole in place would generally be an appropriate exercise of
discretion for such an individual. If USCIS decides to grant parole in that situation, the parole
should be authorized in one-year increments, with extensions of parole as appropriate.

To request parole, the alien must submit to the director of the USCIS office with jurisdiction
over the alien’s place of residence:

o0 Completed Form I-131, Application for Travel Document (The USCIS Director has
determined that in this situation the Form I-131 may be filed without fee, per
8 CFR 103.7(d));

o Evidence of the family relationship;

3 INA § 245(c)(2) also exempts certain employment-based immigrants whose unlawful presence was for 180 days or less,
in accordance with INA § 245(k)(2); aliens who were unlawfully present only in the past, without “fault” or for “technical
reasons;” and certain subcategories of “special immigrant” described in INA § 101(a)(27)(H), (1), (3), or (K).
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o Evidence that the alien’s family member is an Active Duty member of the U.S. Armed
Forces, individual in the Selected Reserve of the Ready Reserve or an individual who
previously served in the U.S. Armed Forces or the Selected Reserve or the Ready
Reserve such as a photocopy of both the front and back of the service member’s military
identification card (DD Form 1173);

o Two identical, color, passport style photographs; and

o Evidence of any additional favorable discretionary factors that the requestor wishes
considered.

& 2. Chapter 40.6.2(a) of the AFM is revised:
a. Byamending Chapter 40.6.2(a)(1);
b. By deleting Chapter 40.6.2(a)(3)(ii);

c. By deleting Chapter 40.6.2(a)(4)(ii) and redesignating Chapter 40.6.2(a)(4)(iii) as
Chapter 40.6.2(a)(4)(ii); and

d. By amending the redesignated Chapter 40.6.2(a)(4)(ii).
The revisions read as follows:

40.6.2 Individual Grounds of Inadmissibility Under INA Section 212(a)(6)

(a) INA Section 212(a)(6)(A): Alien Present Without Admission or Parole or Who
Arrives at Undesignated Time or Place

(1) General. INA section 212(a)(6)(A)(i) contains two closely related inadmissibility grounds.
The first ground relates to the alien who is “present in the United States without being
admitted or paroled.” This inadmissibility ground generally covers those who entered the
United States without inspection (and are still in the United States).

The second inadmissibility ground in section 212(a)(6)(A)(i) relates to the alien “who arrives
in the United States at any time or place other than as designated by the [Secretary of
Homeland Security].” Where the first inadmissibility ground leaves off, this one picks up.
Using the present tense (“arrives”), it covers the alien who is in the process of entering

U.S. territory without inspection.

The two inadmissibility grounds contained within section 212(a)(6)(A)(i) are thus
complementary. Together, they capture aliens who have already achieved entry without
inspection and those who are in the process of attempting such entry.

Parole. An alien who is paroled under INA section 212(d)(5)(A) will no longer be inadmissible
under the first ground in section 212(a)(6)(A)(i) (present without being admitted or paroled),
because the person has been paroled. And since that alien arrived in the United States only
in the past, the second inadmissibility ground in section 212(a)(6)(A)(i) is already inapplicable
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(even without the parole), because the alien is not one who “arrives” (present tense) at an
undesignated time or place. It is not a question of parole curing or erasing the second
inadmissibility ground. Rather, the alien who arrived in the past is already outside the ambit
of that second ground; past arrivals are the subject of the first ground. Thus, an alien who
entered the United States without inspection, but subsequently receives parole, is not
inadmissible under either of the two inadmissibility grounds contained in section
212(a)(6)(A)().

For an alien who entered without inspection, a grant of parole under INA § 212(d)(5)(A)
affects at least two of the eligibility requirements for adjustment of status. First, adjustment of
status requires that the person be “admissible.” INA § 245(a)(2). As discussed above, parole
eliminates one ground of inadmissibility, section 212(a)(6)(A)(i). Second, adjustment of
status requires that the alien have been “inspected and admitted or paroled.” INA § 245(a).
The grant of parole overcomes that obstacle as well. The alien must still, however, satisfy all
the other requirements for adjustment of status. One of those requirements is that, except for
immediate relatives of United States citizens and certain other exempt categories listed in
INA section 245(c)(2), the person has to have “maintain[ed] continuously a lawful status since
entry into the United States.” Parole does not erase any periods of prior unlawful status or
any other applicable grounds of inadmissibility. An alien who entered without inspection will
therefore remain ineligible for adjustment, even after a grant of parole, unless he or she is an
immediate relative or falls within one of the other designated exemptions. Moreover, even an
alien who satisfies all the statutory prerequisites for adjustment of status additionally requires
the favorable exercise of discretion.

* k k k%

(4) Exemptions and Waivers

* k k k%

(i) Waivers. There are no waivers available to applicants inadmissible under INA section
212(a)(6)(A)(i) other than the waivers (or inapplicabilities) described in AFM Chapter
40.6.1(b) or (c). As stated in AFM Chapter 40.6.2(a)(1), however, an alien paroled under INA
section 212(d)(5)(A) is not inadmissible under INA section 212(a)(6)(A)(i).

* *k k% %
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& 3. The AFM Transmittal Memorandum button is revised by adding a new entry, in numerical
order, to read:

AFM Update AD12-30 | Chapter 21.1(c) This PM adds new Chapter 21.1(c) and
11/15/2013 Chapter 40.6.2(a) amends Chapter 40.6.2(a) of the AFM.
Use

This PM is intended solely for the guidance of USCIS personnel in the performance of their official
duties. It is not intended to, does not, and may not be relied upon to create any right or benefit,
substantive or procedural, enforceable at law or by any individual or other party in removal
proceedings, in litigation with the United States, or in any other form or manner.

Contact Information

Questions or suggestions regarding this PM should be addressed through appropriate channels to the
Field Operations Directorate.
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