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PROCEEDI NGS
(11: 06 a. m)

CHI EF JUSTI CE ROBERTS: We will hear
argument next this norning in Case 09-5801
Flores-Villar v. United States.

M . Hubachek.

ORAL ARGUMENT OF STEVEN F. HUBACHEK
ON BEHALF OF THE PETI TI ONER

MR. HUBACHEK: M. Chief Justice, and may it
pl ease the Court:

I n Nguyen, the Court approved the inposition
of legitimtion requirenment only upon fathers of
non-marital children born abroad. That was based on
bi ol ogi cal differences between nen aﬁd women. It
provi ded proof of parentage and proof of an opportunity
to make a relationship with the child that adhered in
birth as to the nother.

But here, the residential requirenments that
are at issue here have no biological basis. They set up
barriers to the transm ssion of citizenship by younger
fathers, but not younger nothers, and they are based
upon gender stereotypes that wonmen, not nen, would
care -- would care for non-marital children.

That schenme has been -- the Solicitor

General has attenpted to justify that scheme by claimng
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t hat Congress was concerned about statel essness, but the
record doesn't support that claim Both the 1935 Law
Review article --

JUSTI CE SCALI A: \What separates a stereotype
froma reality? Do you say it is not true that if there
is alegitinmate -- illegitimate child, it is nuch nore
li kely that the woman will end up caring for it than
that the father woul d?

MR. HUBACHEK: What | was saying --

JUSTI CE SCALI A: That's not true?

MR. HUBACHEK: | think it is nore likely,
but | think that enpirical evidence has not carried the
day in gender discrimnation cases.

JUSTI CE GINSBURG. In alf cases, it is true
I n general, but there are people who don't fit the nold.
So a stereotype is true for nmaybe the mpjority of cases.
It just means that you say: This is the way wonen are,
this is the way nen are.

MR. HUBACHEK: Absolutely, and this is
actually beyond just an enpirical stereotype. The -- at
congressi onal hearings, it was said that the woman is
the sole | egal parent of this child, totally excluding
t he man, which basically dates back to the notion of
coverture where nen were conpletely out of the picture

and wonen were the ones who were responsi bl e.
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So in addition to the fact that -- the
enpirical portion of it, there is also just the notion
that the | egal parent was the woman. And that was
specifically --

JUSTICE ALITO Wasn't that said in relation
to the principle that only -- that where paternity was
not established, the child would be regarded as having
the citizenship of the nother under the law of virtually
every country, if not every country, at that tinme?

MR. HUBACHEK: Well, the |law of many

countries was that citizenship did go through the

nother. But with respect to legitimation and this
statute, Congress drew a distinction between all -- al
parents of -- excuse ne, all fathers of non-narital

children and those who are legitimate. This statute
applies only to those who are legitinmate.

The very Law Review article that Congress
relied upon, according to the Solicitor General, says
that in the case of legitimtion, citizenship goes
t hrough the father. So the bottomline is that the
very -- the very article they relied upon said that in
one instance it goes through the nother, but in the
I nstance of the people who are actually affected through
this statute, those who legitimte, it goes through the

f at her.
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And there are also a nunmber of situations
under which nothers --

JUSTI CE ALI TG Until there is legitimtion,
it goes through the mother. |t went through the nother
under the law in virtually every country, right?

MR. HUBACHEK: | respectfully disagree. At
the tinme, in 1940, when this statute was passed, there
were a nunber of situations where it wouldn't go through
the nother. 1In China and Japan, if the father was
merely known it would not go through the nother.

There were three dozen countries at this
time, including the English countries and those who
followed its law, in which if their female citizen gave
birth to a child sonmewhere ot her thaﬁ in their country,
citizenship would not travel through that nother because
of the laws of those particular countries. There are
al so statel ess wonen.

So in all those situations, the citizenship
woul d not go through the nmother. It would have to go
t hrough the father, and this statutory schenme doesn't in
any way provide for that.

The schenme al so creates severe risks of

statel essness, as is set out in the Statel essness

Scholar's brief, for married fathers. If a marri ed
father who is married to an alien, the -- in those
6
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situations, there are a nunmber of countries that woul d
not allow the woman to transmt citizenship. So if the
father was precluded by | aws such as they were in the
United States, that child would end up stateless as
well. So there is substantial risk of statel essness and
it continues today.

There are nunerous countries that have
basically reinstituted that rule, that if the father is
merely known, citizenship would not transmt through the
not her. And those are primarily in the Mddle East and
some of themin Africa, and those are detailed in the
St at el essness Schol ars' brief.

JUSTI CE G NSBURG. M. Hubachek, how do you
deal with the argunent that, reaIIy,\this is a
classification where the unmarri ed woman i s being
favored, because the unmarried father is being bracketed
with the married couple? So it's kind of I|ike
Matt hews v. Heckler: The woman is getting a speci al
favor and the unwed father is treated |ike nost people
who married -- couples who have chil dren.

MR. HUBACHEK: This is not a case where
Congress was seeking to renmedy any sort of past
di scrim nati on agai nst wonen, as was the case, say, in
Schl esinger v. Ballard. There was no discrimnation

agai nst wormen. Up until very shortly before this
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statute was passed, it was clear under the State
Departnment practices that the non-marital children of
wonmen did get wonen's citizenship, and it was also true
as to nen. So there was no discrimnation that was
being renmedied in that situation.

JUSTI CE SOTOVAYOR: But that doesn't answer,
| don't think, Justice G nsberg's question, which is:
This appears to be an exception to a generalized
non- gender based requirenment. Couples, male or fenmale,
and fathers, unmarried fathers, are subject to five
years. Only unmarried nothers get the | argesse of one
year. Wy isn't -- why shouldn't everybody just be put
to the broader category rather than extending a | argesse
to a greater nunber of people? \

MR. HUBACHEK: The reason is, Justice
Sot omayor, is that we are not tal king about an exception
here, the treatnment that the non-marital nothers were
getting. That was the standard prior to the 1940
litigation -- 1940 legislation. There was no
significance residence requirenent.

Then Congress inposed new residence
requi rements because it was concerned about the foreign
I nfluence in m xed marriages, neani ng soneone who was
married to an alien. In those situations, Congress

specifically said in the record that they were concerned

8
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t hat when those children were born abroad, that they
woul d have foreign influence, that they would be nore
foreign then they were American. That's not --

JUSTI CE SOTOVAYOR: So doesn't the 5-year
residency requirement address that? If we apply it
generally, wouldn't the 5-year residency requirenment
honor Congress's concern about there being a substanti al
tie to the States?

MR. HUBACHEK: Absolutely, it would. And
that -- for -- that concern is not applicable when you
are tal king about two U.S. citizen parents to whomthe
extended residence requirenment didn't apply.

Non-marital mothers were assuned to be the ones who were
going to be raising the children mﬂtﬁout t he influence
of an alien father.

The non-marital fathers are in the same
category as those, too. Those non-nmarital fathers who
raise their children on their own, as Petitioner's
father did in this case, are not subject to that type of
foreign influence, so they should be grouped together
with the wonen and with the two-citizen famlies,
because they have the lack of foreign influence.

So it's only as to the m xed-marri age
couples who are married where there is a foreign

i nfluence problem and they're the ones to whomthe
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expanded residence required -- was appli ed.

Now, with respect to the -- the Solicitor
General has raised concerns about the plenary power
doctrine. And | would argue that that doesn't apply
here for a couple of reasons.

First is, we are not tal king about the
adm ssion of aliens.

Second is that the Court in Chadha Zadvydas

said -- nmade clear that even when exercising that power,
t hat congressional -- excuse ne -- Congress's power is
limted by constitutional limtations.

Now, with respect to the entry of aliens,
Congress made it very clear in passing this very statute
t hat they considered those people mhé gai ned citizenship
as of birth to be differently situated than aliens.

That was a tradition that dated back to 1350. In 1790,
Congress passed a statute saying that children born
abroad to citizens --

JUSTI CE KENNEDY: Is -- is this your -- are
you taking this in the direction of an argunent that
Congress gets | ess deference in determ ning nationality
than it does with adm ssion to aliens?

MR. HUBACHEK: What |'m saying, Your Honor,
is that we are tal king about the ability of a United

States citizen, Petitioner's father, to transmt
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citizenship, and that that is a traditional interest.
Citizenship is extrenely inportant and it's a tradition
that citizens have been able to do for years.

So yes, constitutional limtations should
apply when the -- when Congress is drawi ng distinctions
bet ween nmen and wonen - -

JUSTI CE KENNEDY: But you -- you want us to
write an opinion that says Congress has | ess deference
when it considering -- when it determ nes who shoul d be
a national of this country than it -- than when it
determ nes who should be admtted as an alien?

MR. HUBACHEK: Well, there is no tradition
dating back to 1350 for the adm ssion of aliens.
lt's -- it's --

JUSTI CE KENNEDY: Are you asking us to wite
that formulation in an opinion?

MR. HUBACHEK: Your Honor, what |'m saying
Is that the -- that the due process guarantee of equal
protection is applicable in this context because the
citizens of the United States --

JUSTI CE KENNEDY: If I -- if | take that as
a "yes" answer, what is your authority for that answer?
It seens to ne that it ought to be just the other way
ar ound.

MR. HUBACHEK: Well, Your Honor, ny

11
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authority for that answer is the tradition that | have
been di scussing. Congress itself, in 1940, considered
peopl e who gai ned citizenship by birth abroad as being
differently situated fromaliens, aliens who naturalize.
In fact, they said that that was universally --

JUSTI CE KENNEDY: O course, but it was
Congress that made the distinction. But you are asking
us to say that Congress has |less authority over this
essential issue as to who should be nationals in the

Uni ted St at es.

MR. HUBACHEK: Well, | think -- that's --
that's a --

JUSTI CE KENNEDY: Maybe there is sone
authority for that. Do you have any\authority? I's

there sonmething | can read that tells nme that?

MR. HUBACHEK: Chadha Zadvydas says that
even though Congress has plenary power over the
I mm gration power. When it exercises that power, it has
to apply with constitutional limtations. This is the
first one of the Court's cases where --

JUSTI CE KENNEDY: That was an alien
adm ssions case. You are tal king about nationality.

MR. HUBACHEK: |'m tal king about citizenship
being transmtted by a United States citizen. Wat we

are saying is that Petitioner's father, as a United

12
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States citizen, has equal protection -- Equal Protection
Cl ause, protection against the discrimnation, here
because a simlarly-situated woman woul d be able to
transmt citizenship.

JUSTI CE BREYER: Well -- I'msorry. Go
ahead. Finish.

Are you finished?

MR. HUBACHEK: Yes, Your Honor.

JUSTICE BREYER: | didn't quite follow this.
As | understand it, on what -- say: On what renedy wl|
there be if you're right? This is what | don't
under st and.

A child is born abroad. One parent is
Ameri can; the other is foreign. |If fhe two are nmarri ed,
that child is Anerican only if the father or the
not her -- one or the other -- has lived in the United
States for now at |east 2 years. It used to be nore.
Okay? Now it's 5 years after the age of 16.

Now suppose they are not married, and
suppose the Anerican is the father. Same rule.

Now suppose they are not married and the
American is the nother. Nowit's not 5 years or 2
years; you only have to have lived here for one year.
Suppose | agree with you. | just don't see any sense to

t hat whatsoever. | can't figure it out. They nmade a

13
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m st ake about the imm gration |laws. Suppose | agree
with you.

Then why isn't the renedy, say: Ckay,
whether it is the father or the nother, the general rule
applies. They have to have lived in the United States
for 5 years or for 2 years? Now 2 years.

MR. HUBACHEK: There are a couple of reasons
at least for that, Your Honor. First is that there is a
structural limtation here to inposing a |evelling-down
type renmedy, because citizenship cannot be taken away
once it's granted. So the Court can't renedy the
probl em here --

JUSTI CE BREYER: Sone people were |ucky, and
they are already citizens under this; and there we are,
because their nother lived in the United States for one
year. Those already are citizens. Nobody is going to
take that away. W are just |looking at a statute.

And in the first part of the statute, they
have in section (g) of 1401, the first rule | told you
about. In 1409(a), the second rule, and in 1409(c), the
third rule.

Okay. If you are right about this, and it's
totally unfair and there is no good reason what soever
for distinguishing on the basis of gender, we strike
(9). Okay?

14
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Now, that would seemto be normal, but that
isn't going to help your client. So how do you get to
sone other thing that instead of striking (g)? What we
do is strike all of (a) and strike the whole thing
before, and shove themall into (g), which isn't so easy
to do with this | anguage. How do you get there?

MR. HUBACHEK: Well, the first thing is, is
that this statute contains a severability clause. Very
simlar to --

JUSTI CE BREYER: Fine. So we strike (g).
VWhat |'m worried about is, you want me to strike (a) --
sorry, we strike (c). And you want ne to strike 1409(a)
and 1401(g), and shove the people who are there into
(g), which is alittle tough to do iﬁ t he English
| anguage. But | want to know how you get there.

MR. HUBACHEK: By -- by extension, Your
Honor. And --

JUSTI CE GI NSBURG. First, can we be clear
about what you're saying? | thought your argunent was,
you are not touching married coupl es.

MR. HUBACHEK: That's correct.

JUSTI CE GINSBURG. So that you are talking
about equating the unmarried father to the unmarried
not her. Do you have -- is there any notion of how many

people we're tal king about?

15
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| nmean, in these extensions versus the
normal i zati on, where the Court generally extends when
there is a small class to be covered, a small class was
|l eft out, and in a large class is already covered. And
t he reasoni ng has been: Well, ny goodness, Congress
wanted to take care of that larger class; it would be
nost destructive of the legislative will if we said you
can't cover that |arger class.

So as a group of unmarried nothers as
agai nst unmarried fathers, do -- do you have any notion
of what the nunbers would be?

MR. HUBACHEK: Justice G nsberg, | don't
have any statistics to provide the Court.

CHI EF JUSTI CE ROBERTS: ﬂhybe this is --
maybe you would |Ii ke to answer Justice Breyer's
gquesti on.

MR. HUBACHEK: Yes, Justice Breyer. Anyway,
the renmedy we are requesting is extension. In Westcott
and in Heckler, the Court |ooked at |anguage in the
severability clause that was simlar to this, and al so
in Justice Harlan's concurring opinion in Wlsh, and
said that type of |anguage in a severability clause
gives courts power to grant an extension renedy.

So that's what we are requesting. W're
requesting --

16
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JUSTI CE BREYER: Now, there's another slight
problemw th that, | would think. Reading this
carefully, which | hope | have done, it seenms to nme it
may al so discrim nate against fathers. And that's
because (c) says that the woman has to have been
physically present for a continuous period of one year.
| read at | east one article that says that word,
"continuous," doesn't appear with the fathers, and that
they really nean it. That is, if somebody is living
down in Texas and they happen to go visit on Christmas
their father, who is -- or their grandnother or cousin
or sonmething who is across the border for 5 m nutes,

t hat they cannot take advantage of this clause (c).

Is that true? \

MR. HUBACHEK: | don't know the answer to

that, Justice Breyer.

JUSTICE BREYER: | will ask the (g) that,
but if it is true -- if it is true, then -- then | would
think that the fathers are really worse off. | don't

know i f that helps you. And maybe it could turn out
that that's really a problem

If it is really a problem then the fathers
are worse off. Does that help you with the renedy?

MR. HUBACHEK: Traditionally in inmgration

| aw when you have conti nuous requirenments, if it's a

17
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trip, you know, then those -- that

consi dered to have been vi ol at ed.

If the -- if -- | have to admt |I'm having a

hard time follow ng the question.

JUSTI CE BREYER: The question is: |I'm

| ooki ng for a way

-- I"'mtrying to be helpful in ny

question. [|I'mlooking for a way that you can get to

your result. Now

just want to know

|"mnot saying | would do it, but I

what the best way is of getting to

that result, where you shove everyone into (c) instead

of just cutting (c).

MR. HUBACHEK: Well, the -- the best way is

to foll ow the Cour

t's tradition in the benefits cases

such as Wengler and W esenfeld, where the Court granted

an extension remedy and basically treated --

JUSTI CE BREYER: That would help you. |Is

there a reason for

doi ng that?

MR. HUBACHEK: Well, the reason for doing

that is, is that t

he | anguage that's contained in the

severability clause is simlar to what the Court has

al ready said allows an extension renmedy. And the other

problemis, is that if the Court doesn't grant an

ext ensi on renedy,

it | eaves Petitioner basically wthout

a remedy, that there will be individuals who have been

able to have a --
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CHI EF JUSTI CE ROBERTS: No, he would have a
remedy. The remedy for an equal protection violation is
to treat everybody the sane. You can do that either by
| owering the people who are given a benefit or by
I ncreasing the people who aren't. So he has a renedy.

Hi s objection is, we're not being -- ny
father and ny nother are not being treated the sane.
That's all of the relief he is entitled to.

MR. HUBACHEK: You are absolutely right,
that that is -- that is the state of the law. And ny
point is that structurally, that renmedy is unavail able
here, because you can't take away the citizenship from
t he people who have already gotten it.

And the notion that you éan grant us
prospective relief as discussed in the Solicitor
General's brief doesn't nake any sense, either, because
number one, this statute, the one we are tal king about
t oday, doesn't apply past people who were born before
1986.

But the thing is that if sonebody were to
come into court after an opinion that said just that
were issued -- soneone were to cone into court and say,
| want to claimcitizenship through ny nother, that
person would still be entitled to citizenship because

it's as of the day of birth. So this is a retroactive

19
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provi si on.

So the prospective relief notion really
doesn't namkes any sense in this context, because the
equal protection violations have basically all already
occurred at the time that the person who would nake a
citizenship claimwas born, and we would still be |eft
In a situation where Petitioner's father would say that
| was unable to transmit citizenship to ny son and a
woman who was simlarly situated was able to. So that
type of renmedy is unavail abl e.

In the Court's decision in lowa v. Bennett,
t he bank case, they actually ordered a refund of the
taxes that were collected in a discrimnatory manner
dating back intime. So if you could factor out -- |if
you could make a relief that would take away the benefit
that others had received, then | would agree that that
is available, but that's not possible in this situation.

JUSTI CE G NSBURG: M. Hubachek, | think the
Chi ef asked you: |If it's an equal protection violation,
then the Court just says it violates equal protection,
but whether it goes up or down, the Court has to give a
tenmporary solution, because the |egislature can't be
convened on the spot. And the Court actually did go
t hrough that exercise, extension versus invalidation,

nmost conspicuously in Califano -- Westcott, in the

20
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

West cott case. It says, yes, that's what we have been
doing in all these cases.
In Sarah Frontiero' s case, we didn't say:
You' ve been discrin nated agai nst; Congress, you fix it.
We said: You get the quarters' allowance that up until
now has been available only in male officers. And in
W esenthal, the father got the sanme child and care
benefits as the mother. So the Court was meking a
deci sion for extension; it recognized it had to do that.
MR. HUBACHEK: Absolutely. And in many of
t he benefits cases, the sane -- the sanme anal ysis was
avail able and that's the analysis that we are asking
that the Court apply here. But we're also making --

JUSTI CE SCALI A: M. Hubacheck, you are

asking, | think, that the Court pronounce your client to
be a United States citizen. 1Isn't that the only
pronouncenent from-- formthe Court that is going to do

your client any good?

MR. HUBACHEK: Well, Justice Scalia --

JUSTI CE SCALI A: Unless he's a United States
citizen.

MR. HUBACHEK: This is a crimnal case, so
technically what we are asking is for a reversal of the
j udgnment and opportunity to present this --

JUSTI CE SCALI A: A reversal of the judgment

21
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

on the grounds that your client is a United States
citizen, right?

MR. HUBACHEK: That it woul d be possible for
him on these facts, to becone a United States citizen,
yes.

JUSTI CE GINSBURG. That he is a United
States citizen.

JUSTI CE SCALIA: That he is, not that --
that he is. That he is. Do you have any other case
where a Court has conferred citizenship on sonmeone who,
under the statutes as witten, does not have it?

MR. HUBACHEK: Well, that was one of the
| ssues that was debated, of course, in the Nguyen and
M1l er cases, and the Court has not éaid that yet but it
can in this case.

JUSTI CE SCALI A: Never done.

MR. HUBACHEK: That's correct. That's
correct, but it can in this case, for a nunber of
reasons. Nunber one is the fact that this severability
clause is applicable to this claim Congress actually
passed a statute, 1421(d), in this same statutory
scheme, that said when we are tal king about
naturalization -- the naturalization of aliens, then you
cannot get naturalization under those circunstances any

ot her way then what's set out in this statute. They
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didn't say that as to clainms of citizenship as of birth.

So there is a negative inplication,
basically, that they -- that they were not precluding
this type of renedy as to a citizenship claimwhere we
are claimng an equal protection violation.

The second point is that if the Court is
unable to grant that renedy, that would | eave an equal
protection violation in place, and as Justice Harl an
made clear in Welsh --

JUSTI CE SCALI A: Unless -- unless we -- we
solve the violation the other way, by saying that the
father gets the shorter period that the -- than the
not her has.

MR. HUBACHEK: Wel |, aga{n - -

JUSTICE SCALIA: |I'msorry, that the nother
gets the |l onger period than the father has.

MR. HUBACHEK: Right. And | think if the
Court --

JUSTI CE SCALI A: You say we can't apply that
retroactively. Well, okay; we don't apply it
retroactively. The people that have citizenship cannot
constitutionally be deprived of it, but for everybody
el se, it's okay.

MR. HUBACHEK: Even -- even prospectively,

Your Honor, because this statute says you have
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citizenship as of birth. So even if the Court were to
render that decision and soneone were to make a claim
they could still say: | had citizenship of as of birth;

i.e., whenever | was born, which is before the Court's

decision. So there really -- that would be no renedy at
all. It's a remedy --
JUSTI CE KENNEDY: But any of -- of the

remedi es that you are discussing with Justice Scalia
i nvol ves this Court in a highly intrusive exercise of
t he congressional power.

Let me just ask you this as an analytic
matter, or as matter of logical priorities. W usually
tal k about substance first, renmedy second. Do you think
it's permssible, logically, for us fo say that because
the renmedies here are so intrusive, that bears on our
choi ce of whether we or not we use internediate or
rati onal basis scrutiny, and because the renmedies are so
difficult, we are going to use rational basis scrutiny?
Is that a | ogical way to proceed?

MR. HUBACHEK: | don't think so. | think
the Court has traditionally has said that the -- the
questions of a right and whether or not there exists an
opportunity to make a claimand the renedy for it are
analytically distinct. So | don't believe --

JUSTICE GINSBURG: And it also said that the
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remedy can't be conplicated, because courts are not set
up to do that. | mean, that's what Westcott said. The
court can go one way or another way; it can't do any
fine-tuning, because it's there as a tenporary
| egi sl ature. The ball goes back to Congress to do what
it will, but it's just, in the interim we need a
sol uti on.

MR. HUBACHEK: That's correct, and certainly
Congress could do that. And the Solicitor CGeneral's
brief nmakes clear that what was bei ng bal anced here was
concerns about -- according to them anyway -- concerns
about statel essness on the one hand and connection to
the United States on the other

| f Congress hadn't assunéd based on gender
stereotypes that men weren't caring for children, then
it would have -- it would have been able to put themin
t he same category as wonmen, because they would
under stand that both of them would be caring for
chil dren.

And it's not just the -- the situation in
1940. As time has gone on, | believe in the National
Wonmen's Center brief it points out that the nunber of
men who are raising children in single-parent famlies
IS increasing over tine. So the problem if anything,
is getting worse.
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JUSTI CE Gl NSBURG:. But Congress did nmake at
| east sone change, right? It -- thisis -- it's no
| onger five years; it's only two years, right?

MR. HUBACHEK: The current systemis five
years, two years after the -- the age of 16 -- I'm
sorry, after the age of 14. And of course, that age
requi rement here conpletely precluded
M. Flores-Villar's father from being able to transmt
citizenship because of his age. That kind of conplete
precl usi on would never apply to a woman who is simlarly
si tuat ed.

If the Court doesn't have any questions, |
wll reserve ny tine.

CHI EF JUSTI CE ROBERTS: fhank you, Counsel.

M . Kneedl er.

ORAL ARGUMENT OF EDW N S. KNEEDLER

ON BEHALF OF THE RESPONDENT

MR. KNEEDLER: M. Chief Justice, and may it
pl ease the Court:

Congress in deciding who anong the vari ous
peopl e born abroad should be nade citizens of the United
States has to take into account nyriad factors that may
bear on that question and its judgnent. They include
i nportantly Congress's prediction in the case of

conferring citizenship at birth, what woul d be that
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person's likely connection to the United States.
Congress also has to consider the interaction with the
| aws of other countries where these people nay be born.
It may take into account equities, potential

st at el essness or dual nationality. These are
conplicated questions to which the courts should defer.
Now, in the particular --

JUSTI CE SOTOVAYOR: I nternediate scrutiny
and -- is not w thout sonme deference.

MR. KNEEDLER: Excuse ne.

JUSTI CE SOTOVAYOR: Unl ess we apply strict
scrutiny, which no one is arguing for, the question is,
is it rational basis deference or is it sone
i nternmedi ate scrutiny, correct?

MR. KNEEDLER: Yes. And we believe that
under this Court's decisions, particularly in Fiallo v.
Bell and the cases discussed in that case, that it
shoul d be rational basis for --

JUSTI CE SOTOVAYOR: Well, but you can't
really mean that because we can put up a hypotheti cal
that is very sinple and then you'll explain to me why a
U.S. citizen should be burdened in this way and the
hypot hetical is, let's assume Congress determ nes that
there are too many foreign-born children of U S.

citizens coming into the United States, and that those
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t hose born of wonmen are placing a

our econom ¢ system They need nore

care for reasons that Congress determ nes anal ytically

or statistically.

gover nment noney.

They are spending nore noney -- nore

And Congress passes a rule that says,

only the foreign-born children of men can conme into the

country, not of wonmen. Wuldn't that be a rational

basi s?

MR. KNEEDLER: | think the answer to that

question lies in the Court's formulation of the test

that is applied in this particul ar

the formul ati on drawn from Kl ei ndi enst v.

context, and that is

Mandel t hat

was articulated in Fiallo v. Bell, and that is that

there has to be a facially legitimte and bona fide

reason.

JUSTI CE SOTOVAYOR:

| egiti mate bona fi

de reason.

There is a facially

MR. KNEEDLER: | think the Court could have

no trouble concluding that an arbitrary choice between

men and women - -

JUSTI CE SOTOVAYOR: \What's arbitrary about a

gover nnment sayi ng,

citizen?

| want to spend | ess noney on a new

MR. KNEEDLER: The -- the ultimte reason

may be legitimte,

but | think the facial
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test al so enconpasses nmeans not just end, and if
Congress is just arbitrarily choosing between nmen and
wormren or people of a different race, | think given this
Court's tradition it could conclude that those would be
| mper mi ssi bl e bases under the well-established test, but
for the reasons we say in our brief we don't --

JUSTI CE Gl NSBURG: \What wel | established
test?

MR. KNEEDLER: Fiallo v. Bell for -- and the
cases underlying it and we also think --

JUSTI CE SOTOVAYOR: Is that the rational
basis plus test you are tal king about?

MR. KNEEDLER: You could call it that or you
could call it a facially legitimte .

JUSTI CE SOTOVAYOR: So now we're going to
just continue sort of tweaking the definitions and
creating nore variations on our review standard?

MR. KNEEDLER: | think it is -- it is a test
that this Court has articulated in Fiallo v. Bell and
Kl ei ndi enst v. Mandel to address this very situation,

I ncluding a situation where asserted constitutional
rights of U S. citizens in this country are being
claimed. And we agree with Justice Kennedy that the
standard shoul d not be nore demandi ng, but rather if

anything it should be | ess demandi ng where the question
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I s whet her soneone should be nade a citizen.

JUSTI CE SOTOVAYOR: It's hard here because
both the father -- this father, but many fathers and
not hers are actually U. S. citizens who want to bring
their children over as U S. citizens. So, if the father
was nmeking the claimhere, you would still argue it was
a rational basis test even though he's a U.S. citizen
and entitled to all the protections of the Constitution?

MR. KNEEDLER: We woul d argue for the
facially legitimte -- and that was the case in Fiallo,
in which the plaintiffs included U. S. citizens, children
and fathers, claimng that, in a very parallel situation
claimng that that special privileges for illegitimte
children to reunite with the nother ﬁmrked an
unconstitutional discrimnation against the fathers of
such children. And it was U.S. citizen fathers and
children who were anong the plaintiffs and the Court
nonet hel ess said that this is -- there is no
constitutional right to pass citizenship, this is a
question of Congress's judgnent about who it believes
shoul d be made citizens. And one of the inportant
factors Congress has | ooked at is connection to a U. S

citizen that is in turn a proxy for what the likely

connection to the United States will be.
JUSTI CE BREYER: | understand that, but what
30
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you are doing is applying a |lesser standard to gender
discrimnation than is ordinarily applied to gender
discrimnation. Now, is there any reason to do that? |
think that was the thrust of the question.

MR. KNEEDLER: Well, that was the issue.

JUSTI CE BREYER: All right. Now fine.

JUSTICE SCALIA: In Fiallo v. Bell.

JUSTICE BREYER: If it's the governnent's
position you do, does the sane thing apply to racial
discrimnation? Do you also apply a |l esser standard to
raci al discrimnation?

MR. KNEEDLER: | think the facially
| egitimate standard in Fiallo v. Bell would render a
reliance on race.

JUSTI CE BREYER: This is suddenly is cutting
a big hole in the Fourteenth Amendnent.

MR. KNEEDLER: No, | don't think so because
| think that sanme principle would be given effect in the
way - -

JUSTICE GINSBURG. First, in Fiallo we were
dealing not with citizens, this is soneone, a
resident -- could be a resident alien wanting to bring
in a parent or a child. So it wasn't -- that case
wasn't about who was the citizen at birth.

MR. KNEEDLER: It wasn't, but in the eyes of
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t he Constitution, anyone born abroad is an alien unless
and until Congress has passed a statute making them a
citizen. So analytically, doctrinally it is the sane
questi on.

JUSTI CE Gl NSBURG. Congress has passed --
has passed a statute nmaking certain people citizens and
the question is, has it done so in a way that is
conpati ble with equal protection. But rem nd ne too,
because it's not in the front of my head, | thought that
classification that was dealt with in Fiallo, wasn't it
unwed parentage rather than gender?

MR. KNEEDLER: But there were clainms based
on both illegitimcy and gender and there were equal
protection clainms based on both. Buf if I could nove on
to the way that the statute operates because we think it
satisfies either standard of review in this case. And
if I could just step back for a nonent. As | nentioned,
there are a nunber of factors that Congress takes into
account in crafting a statute like this. 1401 deals
with married couples and where both parents are
citizens, all that is required is that one of the
parents have resided in the United States prior to the
birth.

Where you have m xed parentage, the

background of the enactnent of this in 1940 and
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reenactment in 1952 and continued up to this present day
I s Congress was concerned that such a child may not have
the requisite connection to the United States. They
have a connection to the parent, but nmay not have a
connection to the United States such that Congress
wanted to grant citizenship to that person. So what
Congress did in the mxed citizenship situation was to
require prior residency of the parent as a talisman, as
the Court said in Rogers v. Bellei, for a connection to
the United States of ten years, five years after the age
of 14. Congress has liberalized that, but that was the
basi ¢ thought. \here you have unwed parents, in 1409(a)
what Congress did was to foll ow general principles of
the law of illegitimcy or children Born out of wedl ock,
if a father legitimates a child then it's as if the
child was born in a marriage, and the rule in 1401 with
respect to marriage applies. That is true whether both
parents are citizens or in a mxed nmarriage situation.

If a father legitimtes a child and both parents are
citizens, then not the one, then the child benefits from
the rule that if either parent was present in the United
States before birth he's a citizen, doesn't have to
satisfy the one year unbroken residency requirenent
under 1409(c). If it's m xed parentage, and the father

|l egiti mates, then the rule applicable to married n xed
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citizen and parents applies as if the child had been
married at the outset. [It's a perfectly sensible and
provi sion or approach and consistent with the way this
has been done. What Congress did with respect to the
not her of the child born out of wedl ock where there has
not have been legitimation is to confer citizenship on
t he basis of a one year residency. Now, as counsel for
the Petitioner explains, a nother in that situation who
at the nmonment of birth, as this Court understood in
Nguyen, that nother may be the only either |egal parent
or the only parent at the nmoment of birth with the
requi site connection to the child to have an opportunity
for this sort of connection at birth. So the nother in
that circunstance is very nmuch |ike fhe two citizen
parent famly, the only parents are parents with a
connection to the United States.

JUSTICE GINSBURG. M. Kneedler, if -- if
the classification then were that we want to encourage,
because it's good for society, father/child
rel ati onships, so we are going to give that advantage,
that is 1 year for fathers, and we're going to put the
not hers together with the married couples, would that be
conpati ble with equal protection?

MR. KNEEDLER: Well, | think that would

be -- that would depend upon a -- a -- a different
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rationale. | mean here what Congress --

JUSTICE GINSBURG: | told you what the
rati onal e was. The rationale was that we have |ots of
statutes |ike the Fam |y Medical and Leave Act that
attenpt to encourage fathers to have a relationship with
their children, to be a |l egal parent, so that's the
rationale of this classification. They want to
encourage the father/child relationship, therefore, they
gave this 1 year is enough for the -- for the father.
And everything else is the same, except it's the father
who gets the 1 year, and the nother who gets the -- what

Is it, 10 years --

MR. KNEEDLER: | think that would be a nore
difficult question, because Congress would be -- woul d
be respondi ng based on the -- on the expected behaviors

and tal ents maybe of nmen and wonen. \What's different
here is that's not what it's -- that's not the basis for
this classification. This --

JUSTICE GINSBURG. Well, it would you, in
fact, acting on the basis of what hasn't been the
general pattern but what is becom ng the new pattern.

MR. KNEEDLER: Right. And in that
situation, Congress | think could be expected and maybe
shoul d be required to do that in a gender-neutral basis

because it is premsing it on the behavior, but -- but
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what - -

JUSTI CE G NSBURG: So there is, even though
we are still dealing with citizenship, you recognize
that there are categorizations that would run afoul of
equal protection?

MR. KNEEDLER: Well, that -- and -- and the
question would be whether that's a facially legitimte
rationale. And -- and | would want to know -- | think I
woul d want to know nore about what the record for such a
justification would be, et cetera. But | -- but |I would
like to --

JUSTI CE G NSBURG. The sane as in the Famly
Medi cal Leave Act, we are making it a parental |eave
instead as if it had been historicalfy a maternity.

MR. KNEEDLER: Right. And in -- in that
situation, | think it would be expanding on a
gender-neutral basis rather than singling out one parent
or the other. But | -- but I would like to finish the
description, | have because it's inconplete and there is
a critical piece left out, and that is that counsel for
Petitioner says that if -- if a father legitimtes an
out - of -wedl ock child, he is in the same position or that
child is in the same position as a child in an
out - of -wedl ock nmother, and that is not likely to be so,

and it's not likely to be so at birth. And this is the
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reason why, is when a child is legitimted, there are
two parents who have the strong connection that was
described in this Court's decision in Nguyen to that
child, the U S. citizen father, but also the nother, the
alien nother in that country. So you have two parents
whose interests have to be taken into account.

Whereas in the situation Congress was
addressing in 1409(c), the situation of a child born out
of wedl ock where there was no -- at the monment of birth,

likely to be no recogni zed father, have you only the

nother. If we -- if we think of this in -- in parallel
to the illegitimcy -- the cases involving illegitinmtes
that this Court has had in a donmestic context, | think
that is instructive. |In a case Iike\Lehr, where the

guestion was whether the father of a child born out of
wedl ock shoul d have received notice of a prospective
adoption, the Court explained in that case that the
father had not taken the steps necessary to formthe
relationship with the child, and therefore, be -- be a
father in the eyes of the |aw, then the nother al one --
JUSTI CE BREYER: You have -- we have the
briefs that are filled with, you know, pros and cons
about the statel essness business and whether it was
real, and |I've read those and | would |like your comrent

on those, but | want to comrent, too, on this very --
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what nmay be a very mnor thing, but | did notice,
prodded by an article, | have to say, that -- that for
the wonmen there is a sense in which its tougher --

MR. KNEEDLER: Yes.

JUSTI CE BREYER: -- and that's because of
t he continuous period.

Now, | guess it depends on how that is
enforced, but there could be a class of people, say,
living in the border, near Canada or near Mexico where
they step across the border on Christms day to say
hello to my cousin, and -- and does that stop them from
taki ng advantage of that? 1Is it -- in other words, how
is this enforced? 1Is it enforced with that rigidity?

MR. KNEEDLER: It does héve to be continuous
resi dency, you're correct --

JUSTI CE BREYER: \Whi ch neans that you can't
stop with across the border? You can't --

MR. KNEEDLER: There m ght be m nor

exceptions where you go across the border in Christmas

Eve. That | can't be --
JUSTI CE BREYER: Is there -- is there --
well, is there or isn't there, to your know edge? 1Is

this enforced with total rigidity or is it enforced that
maybe you could go once a nonth or you could go on your

bi rt hday, or what is the answer?
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MR. KNEEDLER: | think in that situation,

no. And the exanple that | was --

JUSTI CE BREYER: I n that situation you

cannot go across the border?

MR. KNEEDLER: The exanple | was given when

| asked this question was, if you have sonmebody who's

on -- who lives in Mexico and conmutes to the United

States, you know, 5 days a week, you can under --

under

-- under 1401, you can add up each day, and get to a

total of 5 or 10 years of continuous -- excuse nme -- of

actual physical presence, that would not satisfy the

conti nuous --

JUSTI CE BREYER: All right. So, if it's

tough then and really is neant to be tough, then there

Is a -- what is the rationale for treating wonen in this
respect worse than treating nen?

MR. KNEEDLER: Congress -- the 1l-year
provi si on.

JUSTI CE BREYER: The 1 year, | grant you,

the time 1 year is treating thembetter than the time 5

years. But the word "continuous,"” it's really tough is

what your answer |eads me to believe, and they really

nmean it. | nmean, then that's treating them worse than

treating the men. And | would |ike to know what

rationale for treating them worse?
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MR. KNEEDLER: Congress -- Congress
sel ected, because while | said the nothers are |ike the
two-citizen famly or two-citizen parents in the sense
that only U S. citizens are the parent and you have sone
connection, Congress was bal ancing the duration of that
connection or taking into account the duration of that
connection and it chose to make it a little bit tougher.
And | -- | think that is perfectly legitimte, because
Congress -- because you only have one parent and
Congress was deciding, well if sonmebody has been here
for a continuous period of 1 year, then there -- then
there is probably a greater likelihood that that person
will -- will have roots here then, for exanple, the
ot her situation where if you had a cﬁild born abroad and
came home in the sumrers, that child may not think of
hi msel f or nmay not be regarded as an Anerican in the
same way.

So, what Congress was focusing on a -- on a
peri od of longer duration, which in its judgnment
could -- could give rise to, Congress believed, a
greater connection to the United States.

CHI EF JUSTI CE ROBERTS: Counsel, what if --
If the Court were to determ ne that this does viol ate
the Equal Protection Clause, and the court were also to

determne that this is not a case that should be the
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first one in history in which it grants naturalization,
what do you think the Court ought to do?

MR. KNEEDLER: | -- I think the Court ought
to strike the eligibility of -- of anyone to get
citizenship on the basis of 1 year. | think it could --
shoul d constrict the -- the class to those specifically
governed by 1401 --

CHI EF JUSTI CE ROBERTS: On the ground that
it violates equal protection.

MR. KNEEDLER: And it is a solution -- it's
a remedy --

CHI EF JUSTI CE ROBERTS: What about your
friend's point that that retroactively deprives people
of citizenship that we would be sayiﬁg t hey shoul d have
gotten if the Equal Protection Clause had been enforced.

MR. KNEEDLER: | -- I -- 1 think this Court
could legitimately take into account the -- the
conferral of citizenship and the reliance on that. |
think it's parallel to -- to Heckler v. Matthews, where
the Court upheld a statute in which Congress took
account of reliance interest that had built up on
your --

CHI EF JUSTI CE ROBERTS: Right. But here, of
course, under ny scenario we don't have a situation

where Congress has addressed -- addressed the probl em
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So what do we do? |If sonebody under the theory that we
say this person should not have been denied citizenship
because of the unequal protection in the law, and he
cones in and it's the sane situation, he's going to be
deported for not being an Anmerican citizen and he says
" man American citizen.

MR. KNEEDLER: | think -- 1 think.

CHI EF JUSTI CE ROBERTS: Does he get the
benefit of that or not?

MR. KNEEDLER: No, | think he does not. |
think -- I think the answer is that the -- and -- and
partly for the reasons that you alluded to and
Justice Scalia mentioned, we do not think that a court

can properly grant U.S. citizenship, and that that

shoul d enforce -- excuse ne -- informthe renedy, and
it -- but for the people who have been granted
citizenship, | think the solution would be to invalidate

the 1-year residency requirenent.
JUSTI CE SCALI A:  But why -- why would we

grant that renedy when it doesn't do this Petitioner any

good whatever. It's -- it's a renmedy that doesn't
remedy.

MR. KNEEDLER: Well, | suppose -- |
suppose - -

JUSTI CE SCALI A: W are -- we aren't
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granting relief that doesn't provide relief.

MR. KNEEDLER: | suppose -- | suppose the

Court could -- could decide that at the outset, t

hat it

woul d not be appropriate to grant that relief and not

go -- and not go any further.
CHI EF JUSTI CE ROBERTS: The reason it

doesn't grant that relief is somewhat unusual in

this

case. It only doesn't grant himrelief because of the

third-party standing. He doesn't care whether he's

treated equally or not; he just wants to be -- cl
benefit of citizenship.

The person where he would get relief
it were the father, because the relief that he is
entitled to is to be treated equally: That's it.

The relief this person is asking for
to be deported. And so the problemof the relief
granted is really conplicated by the fact that it

case of third-party standing.

aimthe

is if

i S not
bei ng

's a

MR. KNEEDLER: Right. | -- 1 agree with

that as well, which I think is all the nore reason for

the Court to be cautious about -- about entering
this. | think that --

JUSTI CE G NSBURG:. M. Kneedler, in
answering the question that way, | know you are f

with the Wesenfeld, case, and the question was,
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was a father who was denied benefits to take care of a
-- a child whose nother died at childbirth. And the
Court came out a unani nous judgnment but split three ways
on why. And one of the nenbers of the Court said, this
is discrimnation against the child, even though the
classification was -- it's called a nother's benefit --
it's discrimnation against the child because it should
make no difference at all whether the mi ssing parent is
female or male, that that was utterly irrational.

That was the Chief -- that was then Justice
Rehnqui st's concurring opinion in Wesenfeld. So he
seened to think that the discrimnation was agai nst the
child and that that counted for equal protection
pur poses. \

MR. KNEEDLER: Well, here the only claim
t hat has been raised is an equal protection violation of
t he parent's asserted rights.

JUSTI CE GINSBURG. Well, that's what --
Steven Wesenfeld, the father was the plaintiff, but the
Court -- at least one justice's rationale was that the
discrimnation is really against the child, but the

father can raise him --

MR. KNEEDLER: Well, insofar as any cl ai m of
discrimnation by the child, I think, since it's not
based on the child's gender, | think that would clearly
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be a rational basis or facially legitinmte standard; and
Justice O Connor's opinion in MIller v. Albright
addressed the rational basis there.

And here, this is not just based on the
gender of the parent, it's based on the -- on the
conplexities in the legal history with respect to
illegitimcy, and -- and how children born out of
wedl ock are dealt with, which again turns not on -- on
stereotypes of behavior or talents, but on |ongstanding
| egal reginmes not just in this country but in -- in
ot her countries, that until the father does sonething to
have a meani ngful relationship, the nother is the -- is
the only | egal parent, or in the term nology of this
Court's decision in Nguyen, the pareﬁt who is likely to
have the meani ngful relationship.

Once the father conmes forward in a case |ike
Lehr, the result is not that the father gets a veto
power or that that only the father's interests are taken
into account; the answer is that you have two parents
whose interests are taken into --

JUSTI CE GINSBURG: That's a case where
not her versus father. But here it's a single parent.
This is not a case where the father is doing sonething
that the nother regards as di sadvantageous. That was in

t he Lehr case.
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MR. KNEEDLER: No --

JUSTI CE G NSBURG: And you said sonet hing
about -- this has nothing to do with stereotypes, this
Is the way the | aw was? But wasn't the | aw shaped
because of the vision of the world of being divided into
married couples, where the father is what counted, and
unwed not hers, where she was -- they say both father and
not her, because the law didn't regard himas having any
ki nd of obligation?

MR. KNEEDLER: Well, again, | think this is
the issue the Court addressed in Nguyen, in which the
Court -- the Court said that there is -- there is a
difference at the noment of birth in the potential and
therefore the |ikelihood of a -- of é connecti on of

child to parent at the monent of birth that justified

the requirement that -- that the father take a step to
legitimate the child, in order to be able to -- to be on
an equal footing with the nmother with respect to -- to
the rights.

And here the residency requirenent is what
measures the connection of the parent to the United
States, not the child to the parent; but we think the
sanme point obtains, that at the nmonment of birth in
anot her country, for exanple, another country m ght take

a viewthat this Court did in Nguyen and Lehr and cases
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li ke that, that the father doesn't have a neani ngf ul
connection to the child in the sense that one would
predict citizenship on the basis of, until there had
been some formal steps which woul d happen after birth to
establish the relationship with the child. If it was
constitutional for Congress to do that in Nguyen, it is
constitutional for Congress to take into account that

ot her countries mght do the very same thing.

JUSTI CE GI NSBURG: I n Nguyen, | thought that
this Court relied on the biological factor, which is not
so here. | mean, here there is no question that this is
the -- the natural parent of the child.

MR. KNEEDLER: Well, yes, but in Nguyen the
Court did not |ook at the circunstanées of the
particular case. It |looked -- it |ooked generally to
what woul d have justified Congress's acting
categorically as we think Congress has to have the
flexibility to do. And -- and | think the questions in
t hese statutory provisions show that there are nunerous

conpeting equities and considerations that have to be

taken into -- into account.
And that -- that is what -- that is what
Congress did here with respect to establishing a -- to

requiring a close nexus to the United States. And if --

if in another country a father has -- has legitinmted or
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done those steps, then you have a U. S. citizen nother
and a father in another country that is directly
parallel to the married m xed -- m xed parent marri age;
and Congress was concerned about whether that child was
going to be sufficiently affiliated with the United
States to justify a conferral of citizenship.

CHI EF JUSTI CE ROBERTS: Counsel, if we
determ ne that the only remedy we can inpose is to
equalize up -- in other words, add to the burden on the
not her rather than relieving the father of it, do you
have authority for the proposition that we can address
t hat i ssue hypothetically? In other words, wthout
maki ng a deci sion on the equal protection question on
the nerits? \

MR. KNEEDLER: Um - -

CHI EF JUSTI CE ROBERTS: In other words, |ook
ahead and if you say, look, the only remedy that we are
going to be able to give this person is a renedy that
isn't going to benefit himregardl ess of how the nerits

are decided, therefore we don't reach the nerits.

MR. KNEEDLER: | don't have -- | don't have
authority from-- froma decision of this Court. | nmay
-- | may be not recalling sonething, | don't.

But | do believe in the special context --

context of citizenship, that there mght a justification
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for the -- for Court's doing that.

JUSTI CE SCALIA: Well, that would be in
ef fect saying that we have no jurisdiction, because
there is no standing. Because there -- there is no

remedi ati on that the Court can make.

MR. KNEEDLER: | -- | suppose that woul d be
one way of |ooking at it. | nean the Court
traditionally has | ooked at -- at questions of
severability as -- as a question of remedy, and not --

and not at the outset. But this is to be sure a very
peculiar situation. And | should also point out --
JUSTI CE GINSBURG:. M. Kneedler, in answer
to the Chief's question, you know -- | nean, there have
been a nunber of cases raising this éxtension vVer sus
nullification, and in every one of themthe Court did
make a choice. It didn't say well, we can't make any
choice. Even in the one, which is
Matt hews v. Heckler --

MR. KNEEDLER: Yes.

JUSTI CE G NSBURG -- the Court did nake a
choi ce then. It was the rare case where the Court
equal i zed down. But | don't know any one of them --

MR. KNEEDLER: No, | think that is
ordinarily the case. But | -- but this is -- thisis a

difficult context, and just to go back with a
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conplication fromthe renedi al approach that the Chief
Justice suggested. |If the Court declared an expansion
of citizenship, and if that was held to apply to
everybody simlarly situated, rather than just the
Petitioner in this case, it would rai se questions about
whet her Congress woul d have the freedom after such a
decl aration of a perhaps dramati c expansi on of
citizenship under the prior law, to remedy that with
respect to people who for the -- following this Court's
deci sion, at least the logic of the Court's decision
woul d suggest that they were citizens, too.

JUSTICE BREYER: Is there -- is there
anything that rings a bell in this in your mnd, of -- |
mean, the thing that goes the other ﬁay is the right of
an Anerican citizen to pass his American citizenship on
to his children. And when we tal k about -- when we talk
about Congress's power over naturalization, is there
anything that's drawn a distinction between the general
power, which are people who are not citizens to becone
citizens, but what it seens to nme intuitively is a
different situation, of the right to pass your
citizenship on? Does that ring any bell at all?

MR. KNEEDLER: There is no such right.

And Wong Kim Ark --

JUSTI CE BREYER: |'m not saying there is
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such a right. | just wonder if it rings any bell at al
that this has ever been discussed in anything you' ve
CONMe acr oss.

MR. KNEEDLER: Well, the Court's
decision in -- in -- the dissenters in -- in Nguyen
di scussed this. But we think it's clear that under
this -- under Wong Kim Ark and Rogers v. Bellei that --
that that is equally an exercise of Congress's
naturalization power which is subject to the sane
pl enary standards --

JUSTI CE BREYER: All right. Just |ooking --
in trying to get your nenory -- well, does sonething
cone to m nd the opposite way that -- where the Court
did go into a | ong exegesis about thé Il aw, including
constitutional |law, and then says at the end, well, but
you are not entitled to nmenory -- to a renmedy because of
some other --

MR. KNEEDLER: If this is going back to
remedy, | don't specifically.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Hubachek, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF STEVEN F. HUBACHEK
ON BEHALF OF THE PETI TI ONER
MR. HUBACHEK: Thank you, M. Chief Justice.

The rationale that the Solicitor General's
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office offers today is that further assunptions can be
made that even after nen do the things that the Court
said were legitimately required of them that they
|l egitimate, that they have an opportunity to forma
relationship with their child, that further gender-based
assumpti ons should be put into place and say that, well,
but you are not going to be the real father or you're
not going to be the real parent. \Whereas in the case of
wonen we are going to assune that when they had have the
nonmarital child they are going to be in charge and that
when a father legitimtes and does whatever is required
wherever the child is born, we are going to assune that
the nother is involved still. But the very facts of
this case denonstrate that that's nof the case. That in
this case Petitioner's father raised himand
Petitioner's nother was not involved in his growi ng up
and he brought himto the United States -- I'msorry, if
| was getting a question. So it's basically piling
further gender-related inferences on top of the ones
that are already in place in order to serve to justify
this distinction.

Now, with respect to the Fiallo case, there
iIs a tradition of allowing citizens to transmt
citizenship. Fiallo involved getting aliens into the

Uni ted St at es. There is no tradition that dates back to
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1350 where citizens enjoyed rights to bring aliens into
the United States, but it does date back to 1350 that
you' ve been able to confer citizenship on your
foreign-born children. So it is differently situated
and it is differently situated in the very structure of
the statute that we are tal king about today. Congress
very specifically elimnated the ability of courts to
change the rules of naturalization of aliens. It

basi cally used | anguage very simlar to the courts
decision in G nsherg and said that you can be
natural i zed under this provision and no other way. It
didn't say that as to citizens as of birth. Citizens as
of birth are treated differently. There is a
severability clause in the statute, éo t hat woul d apply
to them and that brings into play all the various
remedi es that the Court has granted with the respect to
extensi on over the years.

CHI EF JUSTI CE ROBERTS: You referred -- I'm
sorry, you refer to the tradition of passing -- do you
agree with M. Kneedler that there is no such right?

MR. HUBACHEK: | agree that the Constitution
doesn't guarantee that right. Qur point is that it's a
traditional right and that Congress has al ways provi ded
for it even in the period between 1802 and 1855 where

the statute was strangely drafted and didn't provide for
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it. This Court nade clear in Montana v. Kennedy that
when Congress renedied that situation it made that
remedy retroactive. So basically we have an unbroken
tradition dating back to 1350, that's why | think that
this right should be treated differently than the
gquestions of adm ssions of aliens in Fiallo. And,
again, there is also Chadha Zadvydas that nade cl ear
that the Constitution limts the Congress's power even
In the context of naturalization. And then with respect
to the third-party standing issue, the Court has granted
third-party standing to crimnal defendants whose are
raising third-party constitutional issues in their
crimnal cases, and the sanme anal ysis should apply here.
We can still | ook at the right fron1fhe perspective of
the Petitioner's father and if the Court grants a

| evel i ng down renedy, that would not renmedy the
situation the Petitioner's father would be in because
both before and after the Court's decision the children
of wonen, simlarly situated wonen, would be citizens
and Petitioner's father's son would not.

JUSTI CE G NSBURG: \What were the crimna
cases where there was -- where the defendant was
permtted to raise --

MR. HUBACHEK: Canpbell & Powers. Those are

both cases where the crimnal defendant asserted rights
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of -- in one case it's a petit juror and another in the
other case it was a grand juror, and there were

di scrim natory preenptory chall enges in those cases, and
the court allowed those crimnal defendants to assert
those constitutional rights.

Several nmenbers of the court also found
there was standing in MIler. Kowalski pointed out in
Craig v. Boren that there is a very forgiving standard
when third-party rights are at issue in the case.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Counsel, the case submtted.

(Wher eupon, at 12:06 p.m, the case in the

above-entitled mtter was submtted.)
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