10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Officia

I N THE SUPREME COURT OF THE UNI TED STATES

e e e o ool Ll ox
CHAMBER OF COMMERCE OF THE UNI TED :
STATES, ET AL.,
Petitioners
V. : No. 09-115
M CHAEL B. WHI TI NG ET AL.
e o e o ..ol ox

Washi ngton, D.C.

Wednesday, Decenber 8, 2010

The above-entitled matter canme on for

argument before the Supreme Court of the United States

at 11:01 a.m

APPEARANCES:

CARTER G. PHI LLIPS, ESQ , Washington, D.C.; on behalf

of Petitioners.

NEAL KUMAR KATYAL, ESQ., Acting Solicitor General
Departnment of Justice, Washington, D.C.; on
behal f of the United States, as am cus curi ae,
supporting Petitioners.

MARY R. O GRADY, ESQ., Solicitor General, Phoeni x,

Ari zona; on behalf of Respondents.

1
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
CONTENTS

ORAL ARGUMENT OF
CARTER G. PHI LLIPS, ESQ.

On behalf of the Petitioners
ORAL ARGUMENT OF
NEAL KUMAR KATYAL, ESQ

On behalf of the United States, as

am cus curiae, supporting Petitioners
ORAL ARGUMENT OF
MARY R O GRADY, ESQ

On behal f of the Respondents
REBUTTAL ARGUMENT OF
CARTER G. PHI LLI PS, ESQ.

On behal f of the Petitioners

2
Alderson Reporting Company

PAGE

20

30

55



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
PROCEEDI NGS
(11: 01 a.m)
CHI EF JUSTI CE ROBERTS: We'Il hear argunent
next this norning in Case 09-115, Chanber of
Commerce v. \Whiting.
M. Phillips.
ORAL ARGUMENT OF CARTER G. PHI LLI PS
ON BEHALF OF THE PETI TI ONERS
MR. PHILLIPS: Thank you, M. Chief Justice,
and may it please the Court:
In 1986, Congress converted what had been

before that time a merely peripheral concern of

I mm gration policy -- that is, how to regul ate worker
aut horization -- and converted it into a core concern of
I mm gration policy by the passage of the -- of the

| mm grati on Reform and Control Act.

This Court has characterized that change in
| egi sl ation as providing a conprehensive schenme for
dealing with those issues, and that characterization is
obvi ously apt because Congress provided for an
exhaustive and exclusively Federal nethod of bringing to
the attention of Federal authorities problens in worker
aut hori zation, the nethod by which those matters shoul d
be investigated, the nmethod by which they shoul d be

adj udi cated, all of which are controlled as a matter of
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Federal -- exclusive Federal activity; and, indeed, the
ultimate judicial review goes exclusively to the Federal
courts of appeals.

The sanctioning provisions are very explicit
and they're very clear and they are very bal anced; and
for a good reason. Congress realized in this context
that if you over-enforce in one direction -- that is, if
you try to deter the hiring of unauthorized workers --
you run a very serious risk of causing enployers to err
on the side of not hiring others who are in fact
aut hori zed but who may fall into protected classes. And
so Congress very carefully calibrated the penalties on
both sides so that the enployer essentially would play
it straight down the niddle and hire\the best people for
the job under these circunstances, while, of course,
conplying if at all possible with the Federal
requi rements.

And so it's against that backdrop --

JUSTI CE SCALI A: VWhy -- why is that a
problemif, as -- as the Federal statute requires and
the State statutes require, you have to show an intent
to hire an unauthorized worker? 1Isn't -- isn't that
what the State statutes here require?

MR. PHILLIPS: Well, the State statute has

two conmponents to it. One is knowing and one is intent.
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But --
JUSTI CE SCALI A: Ri ght.
MR. PHI LLIPS: But | don't see how that --
JUSTICE SCALIA: So -- so why is that a
problem for -- for the business? | mean he's safe so

| ong as he doesn't intentionally hire an unauthorized
wor ker .

MR. PHILLIPS: Well, I think part of the
problemis that there -- it is never 100 percent clear
precisely who is and who i s not an authorized worker.
And | think what Congress said was -- |I'mnot going to
deal with this problemin the kind of granular way
you're looking at it, Justice Scalia, which is
specifically at each of the individuél enpl oynent
decisions. 1'mgoing to | ook at the generality of
situations, and realize that if you put in -- on one
side of the scale what Arizona has done here, which is
to say you can -- you can essentially have the death
penalty to the business, that is, conplete elimnate the
business's right to exist, and, on the other side of the
scale, a $250 fine, it would -- it would be pretty
remar kable to say, well, | -- you know, I'mgoing to
hi de behind the intent and knowi ng requirenments and,

i nstead, sinply avoid if at all possible the risk of

Ari zona's sanctions being inposed upon ne.
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JUSTI CE SCALI A: Well, | think what Arizona
woul d answer to that is: Well, that's the only option
t he Federal Governnent |eft us.

MR, PHILLIPS: Well, I'"'mquite sure that
that's what Arizona will say.

JUSTI CE SCALI A: They excluded everything
el se. We m ght have used reticul ated penalties or, you
know, enforced the Federal |aw ourselves, but they
forbade that. But they did allow us to enforce the |aw,
i mm gration | aws, through licensing, right? So it al
essentially conmes down to -- to the licensing issue,
doesn't it?

MR. PHILLIPS: Right. It does ultimately
does cone down to the "through Iicenéing" | aws and - -
the -- the part of the -- and the fundanental problem
obvi ously, with Arizona's schene here is that this is
not a licensing law. This is a worker authorization
sanctioni ng | aw.

JUSTI CE KENNEDY: Well, when | picked up
this -- this brief and | ooked at this case, | thought:
Oh, well, licensing, that's a defined term 1'll look in
Cor pus Juris Secundum or ALR or sonething. But it
really isn'"t. Your brief indicates you start with
dictionaries, fair enough. You indicate what Federal

licensing laws are. But | see no |limtation on what the
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State can decide is a license in any jurisprudenti al
principle that you' ve cited.

MR. PHILLIPS: Right. Justice Kennedy, |
think the better way to try to -- to grapple with the
meani ng of the licensing | aw or whether it ought to be
construed broadly to allow the State wi de authority to
engage i n supplenmnental enforcenment in this, or narrowmy
in order to say that what really ought to happen in this
context is, if you deal with a situation where the
Federal Governnment has enacted -- I'msorry -- has
enforced a provision and i nposed a penalty through the
Federal schenme, that then as a supplenment to that the
State does in fact have the authority to add sonething
over and above what it -- what the Féderal Gover nnent
has done.

But it seenms to ne quite remarkable to think
t hat Congress intended through a parenthetical referring
to "through licensing laws" to allow the State to adopt
an entire alternative shadow enforcenent nechanism a
non-adm ni strative deci sion-making process, conpletely a

State-run operation; and even at the end, the sanction

is not -- is not inposed ultimately in effect by the --
by any regulating entity. It is ordered by a State
court.

JUSTI CE SCALI A: That woul d be possible only

7
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because nobody would think that, with this schenme in
pl ace, the Federal Governnment would not enforce it. O
course, no one would have expected that. But what
Ari zona says has occurred here is that the schene in
pl ace has not been enforced, and Arizona and ot her
States are in serious trouble financially and for other
reasons because of -- of unrestrained inmgration. And,
therefore, they had to take this very massive -- | agree
this step is massive, and one woul dn't have expected it
to occur under this statute, but expectations change
when the Federal Government has -- has sinply not
enforced the inmgration restrictions.

MR. PHI LLIPS: Justice Scalia, | -- |
under stand the point, and | understaﬁd t he notivation
for why Arizona did what it did. But the -- the problem
s the statute was enacted in 1986, and that's when the
pre-enption standards were put in place. And the --
again, the notion -- if you |look at the way the
structure of the statute -- and this also responds in
sonme ways to Justice Kennedy's question about how shoul d
you read |icensing, since it's not a self-defining
concept -- is if you -- is that, first, Congress said
very specifically that the immgration | aws shoul d be
enforced uniformy, which says that there shouldn't be

40,000 different localities offering up their view of
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|l i censing and -- and the additional 50 States.

Second of all, and this part | think is
particularly telling in terns of this massive State
schenme that's been adopted, which is that under section
1324a(b) (5), which is in 134a of the -- of the appendix,
Congress specifically outlaws the use of the 1-9 form
And in sonme ways this goes to your question,

Justice Scalia, because it would be inconceivabl e that
the State can in fact enforce know ng and intentional
deci si on maki ng wi t hout having access to the [-9 form
because that's --

JUSTICE ALITO. Could | ask you this
gquestion to get back --

MR, PHILLIPS: Sure.

JUSTICE ALITO -- to the issue of whether
this is a licensing law? "Licensing" is not an unknown
term States and nmunicipalities issue all sorts of
| icenses. For exanple, | think here in the District of
Col unbi a every busi ness has to have a general business
license; isn't that right?

MR. PHILLIPS: That is true, Justice Alito.

JUSTICE ALITO. Now, if the District of
Col unbi a were -- after having enacted this requirenment
sone years ago, were to pass a new ordi nance saying "and

if you knowingly hire an illegal alien, your general

9
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busi ness |icense can be forfeited," would that not --
woul d that cease to be a licensing | aw?

MR. PHILLIPS: Well, I -- 1 think the answer
to that specific hypothetical is that's still not a
licensing | aw, because it doesn't tie the grant of the
| icense to the revocation powers. | think Congress -- |
t hi nk Congress neans for the States to adopt sonething
nore specific than that, although I do think
eventually --

JUSTI CE KENNEDY: Well, why is it -- this is
t he same question you re answering. Wiy is it suddenly
not a |license because the -- because the State inposes
an additional condition, where it was a |license before?

MR. PHILLIPS: Well, | .-

JUSTI CE KENNEDY: And | --

MR. PHILLIPS: | think the question is
whether it is a licensing law within the nmeani ng of what
Congress intended. | mean -- the -- the reality is,
Justice Alito, there -- there is no common definition of
"l'icense,” and various States and | ocal --

JUSTI CE BREYER: Actually, there is. |
mean, it seemed to nme when | read this, it sounded a
little famliar, and | think whoever wote it in Arizona
copied it out of the Adm nistrative Procedure Act. |

mean, you read the definition of "license" in the
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Adm ni strati ve Procedure Act --

MR. PHILLIPS: But --

JUSTI CE BREYER: -- and this is awfully
cl ose.

MR. PHI LLIPS: Right. | understand that,
Justice Breyer, and | agree with that. But the problem
Is, is that the -- the Federal law, it doesn't talk
about actions with -- with respect to |licenses. It
tal ks about licensing |aws and --

JUSTI CE BREYER: That's right. It m ght

have meant sonething different; Congress m ght have.

But what is, then -- | read the SEIU brief. | thought
that was pretty interesting. |Is that something you
adopt as what the Congress did nean? | mean, what do

you think Congress did nean, and what evidence is
there -- if it didn't nmean the APA definition, what
evidence is there for that?

MR. PHI LLIPS: Well, the SEIU brief does a

very nice job of explaining the -- the particular focus
of Congress, obviously, on the -- on the Agricultural
Wor kers Protection Act, and in particular -- which, you

know, has trenmendous significance in terms of narrow ng
the State's authority here, because, obviously, in their
conform ng amendnents in that context --

JUSTI CE SCALI A: It could have naned t hat,

11
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if that's all it neant.

MR. PHILLIPS: 1'msorry, Your Honor.

JUSTI CE SCALIA: It could have naned that,
that particular licensing schene, if that's what it
meant. But it didn't nanme it; it said |icensing
general ly.

VWhat did it intend to add to that? Barbers'
i censes?

MR. PHI LLIPS: No, | think what --

JUSTI CE SCALI A: Beauticians' |icenses?

MR. PHILLIPS: OF course.

JUSTI CE SCALI A:  How woul d any of this have
anything to do with the inmgration | aws?

MR. PHILLIPS: Véll, | think what it -- what
Congress actually had in m nd and what's the nost
natural reading of a licensing lawis the fairly common
situation where sonebody viol ates Federal |aw, usually
on the crimnal side, and a State licensing entity finds
out about a conviction of a Federal crime, and says:
Ch, wait a second, we don't want people to have |icenses
under these circunstances, and, therefore, they --

JUSTI CE SCALI A: But they're saying --
that's exactly what they are saying. W -- we have --

MR. PHI LLIPS: Well, no, no. But,

Justice Scalia, there's a vast difference between that

12
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and what they're saying.

JUSTICE SCALIA: | think it's very common to

tal k about authority to do business within a State as --

as a license. You say "licensed to do business in" so
many States. It's a commopn expression.

Now, | have -- maybe you'll persuade ne
ot herwi se, but | have no doubt that insofar as this | aw

limts the authority to do business within the State, it
is a-- it is alicensing law. It's a little harder
extending licensing to formati on of a corporation, but
when you issue a corporation charter you really do two
things. You create the corporation and enable the
limtation of liability that creates, and secondly, you
aut horize that new creature to do buéiness wi thin your
State. So at |east half of that corporation law is
licensing, it seens to ne.

Now, if that's what | think, what --

MR. PHILLIPS: Actually, Justice Scalia, can
| stop you there?

JUSTI CE SCALIA: Yes. Go on.

MR. PHILLIPS: Because | think, actually, if
you just -- if you just receive the articles of
I ncorporation, that doesn't actually in all States
necessarily give you the opportunity to do business. It

just sinply gives you the right to exist, and you nay

13
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
very well need to get a separate docunent in order to
actually do business in a particular State.

JUSTI CE SCALI A:  You -- but you do not need
the kind of a docunent that an out-of-State corporation
needs - -

MR. PHILLIPS: No, you don't need that.

JUSTICE SCALIA: -- if you're an in-State
cor porati on.

M. PHLLIPS: That's true. That's true.
But the -- but the reality is that nobody, | think --
and common sense and common use of the term thinks of
articles of incorporation or the charter of a
partnership or any of those as -- docunents as

|l i censi ng, which suggests that the State --

JUSTI CE SOTOMAYOR: Could | -- could I --
MR. PHILLIPS: |'msorry?
JUSTI CE SOTOVAYOR: -- just -- just focus

t he questioning? Because we keep tal king about whether
the APA-type definition of licensing is what Congress

I ntended or not, but you don't disagree that Congress at
| east intended that if someone violated the Federal |aw
and hired illegal aliens and was -- undocunented aliens
and was found to have violated it, that the State can
revoke their |icense, correct?

MR. PHILLIPS: Right.

14
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JUSTI CE SOTOVAYOR: -- to do business?

MR. PHILLIPS: Yes. | don't disagree wth
that, Justice Sotomayor.

JUSTI CE SOTOVAYOR: So it really doesn't
matter whether they're revoking their right to do
business in the State. And they can only revoke their
charter or their articles of incorporation if they're --
if they were filed in that State. They woul dn't have
power to revoke a Del aware --

MR. PHILLIPS: Right. They can't do it --
they can't do it to Del aware, right.

JUSTI CE SOTOVAYOR: All right. So it's
stopping them from doing business. So really the only
conflict you're tal king about is not\the power to stop
t hem from doi ng busi ness, because you accept that this
saving cl ause gives themthe power to do that, to revoke
the right to do business; what you're tal king about is a
conflict in the adjudication of that issue.

MR. PHILLIPS: And --

JUSTI CE SOTOVAYOR: Is that correct?

MR. PHI LLIPS: Right, and the enforcenent
and investigation.

JUSTI CE SOTOVAYOR: All right. So I'm --
you know, how they define "license" or not is irrelevant

to me. Walk nme through whether -- what expressly

15
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pre-enpts that adjudication right --
MR. PHILLIPS: Right.
JUSTI CE SOTOVAYOR: -- or what inplicitly
pre-enpts that adjudication right.

MR. PHILLIPS: Right.

JUSTI CE SOTOVAYOR: Because that is, for ne,

what the center of this question is.

MR. PHILLIPS: Right. | think there are
t hree pieces of evidence that respond directly to what
you asked, Justice Sotomayor.

First is Congress, in section 115 of the
statute, specifically says enforcenent should be
uni form which suggests to nme that this ought to be
exclusively a Federal investigation énd -- and
adj udi cati on process.

Two, the point I was making earlier about
the -9 form Those fornms cannot be used in any
| ocation --

JUSTI CE SCALI A: Excuse me. Don't depart
fromthat. What does that mean, "enforcenent shall be
uni forn'?

MR. PHI LLIPS: |'msorry?

JUSTI CE SCALI A:  \What does that nean,
"enforcenment shall be uniforni?

MR. PHI LLI PS: The enforcenment of the

16
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imm gration | aws shall be uniform Congress stated that
as a -- as an overarching principle --

JUSTI CE SCALIA: |Is that any different
from --

MR. PHI LLIPS: -- when it enacted section
115.

JUSTI CE SCALIA: -- fromwhat is the assunmed
situation with respect to all Federal |aws?

MR. PHILLIPS: Well, not necessarily.

JUSTI CE SCALI A: Are Federal laws not to be

applied uniformy.

MR. PH LLIPS: Well, no, I -- | nean, |
think it depends on the circunstances. | can inmagine a
|l ot of -- | nmean, this is -- remenber, we're talking

about imm gration policy and imm gration | aw here, and
in general, you would expect that to be pretty nmuch
uniform But this Court in De Canas had deci ded that
there are sone elenments of it that were not, and
Congress is simply reinforcing the basic notion that
enforcenent of it ought to be uniformto --

JUSTICE ALI TGO  Doesn't the exception for

| i censing nmean that this isn't going to be conpletely

uni forn? One -- one jurisdiction may take the position

that a restaurant that enploys illegal aliens may | ose

its restaurant -- its |icense to operate. Another one
17
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may take the different position.

MR. PHI LLI PS: Ri ght .

JUSTICE ALITO So it's not going to be the
sane.

MR. PHILLIPS: But -- but, Justice Alito, |
think that's why it's terribly inportant to limt, to
narrow as much as possible -- and it's fully consi stent
with congressional intent --

JUSTI CE GI NSBURG: Well, they say that
t hese --

MR. PHILLIPS: -- the need to get a full
sanction done by the Federal Governnent and then just an
add-on on the licensing side, rather than an entire
reginme to enforce State | aw.

JUSTI CE SOTOVAYOR: But this is -- it can't
be uniformty of sanction, because the court permitted
| i censi ng sancti ons.

MR. PHILLIPS: Right, there -- but only at
t hat point.

JUSTI CE SOTOMAYOR: So let's go back to ny
question of adjudication. What you're saying is what's
specifically pre-enpted is the right to adjudicate --

MR. PHILLIPS: Investigate --

JUSTI CE SOTOVAYOR: -- whether sonmeone has

hi red undocunented aliens, correct?
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MR. PHILLIPS: Yes, Justice Sotomayor.
And -- and the last thing | would say with respect to
t hat was the conform ng anmendnents with respect to the
Agricultural Wrkers Protection Act, there's a situation
where the Departnent of Labor, which used to engage in
adj udi cation as well, was divested of that authority.
It seenms quite unlikely Congress neant to give that
authority to the States and take it fromthe Departnment
of Labor.

JUSTI CE SCALIA: | don't see the problemin
-- in diverse adjudication. Wuldn't there be a Federal
question presented if a -- if a conpany clained that it
was deprived of the ability to do busi ness because of a
m staken interpretation of Federal Iéma t hat the person
It hired was not an authorized person?

MR. PHILLIPS: But Arizona doesn't
pur port --

JUSTI CE SCALI A: Wuldn't that be a Federal
gquestion that -- that could be --

MR, PHILLIPS: Well, Arizona doesn't purport
to be enforcing Federal |aw here. It has an independent
State | aw basis for the actions that it takes. So that
woul d not arise under Federal |aw, Justice Scali a.

JUSTI CE SCALI A: Doesn't the State | aw basis

refer to the Federal | aw?
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MR. PHILLIPS: No, it -- actually, | don't
think it --

JUSTI CE SCALIA: | thought it tracked it.

MR. PHILLIPS: No, it -- well, it tracks it,
but it doesn't incorporate it. It doesn't purport to be
-- to be applying it. 1It's the same standards, but it's
still a matter of State law. It's not a Federal -- it's
not Federal -- it doesn't arise under Federal |aw.

l"d like to reserve --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

General Katyal

ORAL ARGUMENT OF NEAL KUMAR KATYAL
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG PETITIONERS
GENERAL KATYAL: Thank vyou,
M. Chief Justice, and may it please the Court:

Nearly a quarter of a century ago, Congress
decl ared Federal enployer sanctions central, not
peripheral, to the policy of inmgration |aw. Congress
broadly swept away State and | ocal |aws, pre-enpting any
sanction upon those who enpl oy unauthorized aliens, with
t he sole exception being a nere parenthetical for
i censing and sim |l ar | aws.

CHI EF JUSTI CE ROBERTS: Just to pose there,

we've had a little discussion about what licensing | aws

20
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are, but we haven't talked at all about those |last two
words, "and simlar laws."” It seens to ne that whatever
wi ggl e room or anbiguity there may be in sayi ng whet her
this is a license or not, Congress swept pretty broadly.
It said, not just licensing |laws, but |icensing and
simlar | aws.

GENERAL KATYAL: First let nme tell you,

M. Chief Justice, what we think a licensing law is and
then deal with the "simlar" question.

We think a licensing | aw, as Congress
defined it in IRCA was the traditional licensing | aws
that were in place in 1986. Those were largely farm
| abor contractor |laws. They were ained at fitness to do
busi ness, and they had a few essentiél characteristics
in those laws. They --

CHI EF JUSTI CE ROBERTS: ' m sorry. Let nme
just -- | mean, businesses had to have |icensing | aws

pretty nuch across the board, right? You couldn't set

up a -- | don't know -- an electrical contracting
business if you didn't -- weren't |icensed to do
busi ness or net the requirenments for an electrician. It

wasn't just agricultural work.
GENERAL KATYAL: ©Oh, absolutely. And -- but
| think that this licensing | aw | ooks very different

fromthe ones you were referring to or the farm |l abor
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contractor ones, for a nunber of reasons. The first is
licensing |laws issue |icenses. They're generally about
the i ssuance of |icenses, not sinply ones in which
i censes are revoked. Second, they are ones in which
the issuance of the license, the criteria for issuance,
is the same as the criteria for revocation, because
they're --

JUSTI CE SCALI A: Excuse ne. You -- are you
saying, and | think the Petitioner here nmay have been
saying as well, that if you have a licensing |aw that
permts the revocation of the |license, the revocation is
not a licensing | aw?

GENERAL KATYAL: No. What |I'msaying is,
is that a -- \

JUSTI CE SCALI A: Suppose | have a |icensing
| aw whi ch says if you do this, your license will be
revoked. Does that remain a |licensing | aw?

GENERAL KATYAL: In general, that itself is
not a licensing law. The licensing | aws share a nunber
of characteristics. Now, we can debate about whether
subtracti ng one or another of those characteristics --

JUSTI CE SCALI A:  \Why nake exception for
licensing laws therefore if you can't revoke a license
under it?

GENERAL KATYAL: Because -- because,
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Justice Scalia, Congress wanted to preserve the States’
tradi tional power for licensing | aws, which were about
fitness to do business. And what Arizona has done --

JUSTI CE SCALI A: Once you're in, you can do
what ever you like. Do you think that is what Congress
meant? You can -- you can pass upon their fitness when
you issue the |icense, but once its issued, they can do
what ever they like; is that right?

GENERAL KATYAL: No. | think that the
criteria would be the same for issuance and revocation

JUSTI CE SCALI A: And revocation. Okay. So
that raises the question: Wat does it make -- why does
it make any difference if the revocation provision is
contained in the narrow |icensing IaW or if there's a
general State |aw which says all licenses that -- that
are issued may be revoked for certain reasons?

GENERAL KATYAL: Because, Justice Scalia,
what Congress was trying to do was preserve the States
and localities' traditional power for fitness to do
busi ness. And one good indicia that fitness to do
busi ness is not was what at issue in the particular |aw
is that they will |et businesses operate, they wll
i cense them wi t hout any care what soever as to whet her
they have a history of violating the particul ar

provi sions --
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JUSTI CE SCALI A: So they should just --
Arizona should just amend all its licensing |laws to
requi re what they now require when the license is
I ssued, and to say, in each specific licensing |aw, that
it can be revoked for the sane -- on the same grounds --

GENERAL KATYAL: Justice Scalia, that would
sol ve that problem

JUSTI CE SCALI A: That woul d sol ve the

probl em
GENERAL KATYAL: Now, there are other --
CHI EF JUSTI CE ROBERTS: Even if they said --
GENERAL KATYAL: -- hallmarks of I|icensing

| aw.

CHI EF JUSTI CE ROBERTS: éven if they said
"and you have to renew your |icense every year or every
6 nmont hs"?

GENERAL KATYAL: That is correct. That
itself, | don't think, is relevant to whether the
licensing lawis -- the other hallmrks are that they
have di scretionary adjudication by an expert body, that
it's not mandatory, that it is genuinely ainmed at
qualifications to do business. It --

CHI EF JUSTI CE ROBERTS: You don't disagree

t hat whether or not a conmpany hires illegal workers is
related to quality or -- or ability to do business or
24
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qual i fication?

GENERAL KATYAL: A State could certainly
make that part of its genuine fitness to do business
| aw. Now, here Arizona hasn't done that. And we know
t hat because the criteria for issuance of the |license
are entirely divorced fromthe criteria for revocation
of the license. And if Arizona really believed,

M. Chief Justice, what you're saying, which is that

it's relevant to the -- the violation is relevant to

whet her they can do business or not, they allow every
single one of these entities to get the |icense.

JUSTI CE SOTOMAYOR:  Your argunment sounds to
me |ike |look at the | aw and see what its purpose is. |If
t he purpose is to regul ate undocunenfed aliens, then
it's struck down. If it happens to put its revocation
provisions in its licensing law, then it's okay.

GENERAL KATYAL: Justice --

JUSTI CE SOTOVAYOR: It doesn't make nuch
sense - -

GENERAL KATYAL: Justice Sotomayor, |'m not
tal ki ng about purpose. |'msaying |ook at the face of
the statute and see what is being --

JUSTI CE SOTOVAYOR: The face of the statute
tal ks only about if you hire undocunented aliens, your

| i cense i s revoked.
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GENERAL KATYAL: Right. So that |ooks |ike
a puni shnent statute. There are essentially two boxes
here. There is the --

JUSTI CE SOTOVAYOR: But the -- the saving
clause says that it's okay. Civil or crimnal sanctions
ot her than through licensing and simlar |aws. So,
mean - -

GENERAL KATYAL: Right. And this is not a
licensing aw. Congress essentially had two boxes in
1986. One was the traditional fitness to do business
| aws, and the ot her was what Congress --

JUSTI CE SOTOMVAYOR: |If we disagree with you,
could you answer the question | posed to your adversary,
which i s what makes the adjudication\of st at us
pre-enpted?

GENERAL KATYAL: Absolutely. The Federal
adj udication is expressly -- State adjudication of a
Federal violation is expressly pre-enpted as well as
inmpliedly so for three reasons. The first is that
Congress, in developing IRCA and the conprehensive
scheme, set out a series of procedures, Federal
adj udication with an ALJ, all sorts of different
regul ations to the jot and tittle. And what Arizona
does here is what 40,000 different localities can do if

this law is upheld, which is have --
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JUSTI CE SOTOVAYOR: At the tine the statute
was passed, there were many, many State | aws that
adj udi cated revocation of licenses. Perhaps not many
had addressed the issue of hiring undocunented aliens,
but many State | aws existed that independently
adj udi cat ed revocations. What in the legislative
hi story or in the words of the statute show that
Congress intended in any way to limt those
adj udi cati ons?

GENERAL KATYAL: Well, it's undoubtedly the
case that wi thout the parenthetical, the nere
parent hetical savings clause, that Arizona-like |aws
woul d be swept away as sanctions, that these are
sanctions inmposed. So the question {s whet her the
i censing | aw phrase saves that. And I think it saves
t he Federal -- State adjudication, and | think the
answer to that is no, because to read the statute that
way is to permt all of those States to have their own
| aws, and it's undoubtedly the case that Congress wanted
to sweep away the De Canas-style State statutes that
were in place that inposed sanctions on enployers. And
so the --

CHI EF JUSTI CE ROBERTS: Counsel, just so |
get -- make sure | understand your approach. You're

saying that Arizona had a | aw saying you have to have a
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| icense to do business, and then it becane aware of a
problemit wasn't aware of before -- it found out that a
| ot of enployers were enploying child [abor, and they
didn't know they would do that -- and they say we can
revoke your license if you're determ ned to have
enpl oyed child | abor; that that would not be okay?

GENERAL KATYAL: Well --

CH EF JUSTI CE ROBERTS: But it would be okay
if, in the original licensing thing, they said "and you
can't enploy child | abor"?

GENERAL KATYAL: Well, | think that the
answer depends on what Congress was trying to get at.

In 1986, we know what Congress was trying to get at with
respect to State enforcenment of inniération | aws. They
broadly swept away the De Canas-style | aws, and they
said, for the 1-9 provision, which President Reagan
descri bed as the keystone of the Act, that |1-9 docunents
can't be used in any procedure besides | RCA procedures.

JUSTI CE KENNEDY: But the Chief Justice --

t he Chief Justice can insist on the answer to his own
guestion, but it seenms to nme his question is why isn't
that still a licensing | aw?

GENERAL KATYAL: If it has independent
adj udication, it is swept away by the first parts of the

(h)(2) statute which say -- which say the provisions of
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this section pre-enpt any State or |ocal |aw inposing
civil or crimnal sanctions.

JUSTI CE G NSBURG. But then, what --

JUSTI CE KENNEDY: But in the child |abor
exanple, why isn't that a -- an addition to a regulatory
| i censing schenme so that it's a licensing | aw?

GENERAL KATYAL: Because if | understand --
| may not understand the hypothetical, but the word
"provisions" refers to the entire subset -- the entire
statute in I RCA, including the procedural protections --
t he procedures that follow for Federal enforcenent of
the imm gration | aws.

JUSTI CE SCALI A: Wbuld you --

CH EF JUSTI CE ROBERTS: éut you had --

JUSTI CE SCALIA: -- read that section again?

CHI EF JUSTI CE ROBERTS: | was just going to
say you tried earlier to talk about the two boxes, and
you said sonething would be pre-enpted by the first
clause. Anything -- civil and crim nal sanctions are
allowed if they're inposed through licensing and sim | ar
| aws. There are not two boxes. The State can do what's
in the first part so long as it does it through
licensing or simlar |aws.

GENERAL KATYAL: Right. And our -- and our

position is that this is not a licensing | aw because it
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doesn't bear any of the indicia of a traditional
licensing law, and --

CHI EF JUSTI CE ROBERTS: Is it simlar to a
i censing | aw?

GENERAL KATYAL: No, | don't think so, that
Congress -- Congress had in the -- when they used
"simlar" neant to sidestep the schematic debate about
whet her sonething is a certificate, as some of the farm
| abor contractor statutes use that term or a |license.

JUSTI CE SCALI A: No, no, that's all right.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. O Grady.

ORAL ARGUMENT OF MARY R. O GRADY

ON BEHALF OF THE RESPONDENTS

MS. O GRADY: Thank you. M. Chief Justice,
and may it please the Court:

Through their police powers, States
traditionally have the authority to regul ate the conduct
of enmployers within their jurisdiction to determ ne what
conduct warrants issuance of a State |icense and to
determi ne what conduct justifies suspending or revoking
such a license. And although Congress pre-enpted sone
of our traditional authority when it enacted IRCA in
1986, it preserved significant State authority through

t he savings clause that permts a State to inpose
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sanctions through licensing and sinmlar |aws.

JUSTI CE Gl NSBURG. How do you answer the --
the anomaly that Arizona cannot inpose a fine even in a
nodest anount, but it can revoke sonmeone's license to do
busi ness?

MS. O GRADY: Your Honor, we think that
| ooki ng at the savings clause -- we don't viewit as an
anomaly. The structure that Congress established is one
that the State's authority is determ ned by the nature
of the sanction that we choose to inpose. W don't have
the authority to -- they -- they took away our authority
to inpose civil nonetary and crim nal sanctions but
preserved our authority to inpose sanctions through a
simlar |aw. \

JUSTI CE KENNEDY: But underlying Justice
G nsburg's question is why would Congress want to do
t hat ?

M5. O GRADY: Well, I think it nmakes sense,
Your Honor, because in ternms of licensing, it -- it
provi des some accountability, because we are the
entities that establish policy for our licensees, and we
are the ones accountable for whether that business
remai ns in business or whether we're taking it away from
them So it --

JUSTI CE SCALI A: Per haps Congress never
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expected that the States would have to resort to such
massi ve neasures, and they probably wouldn't have if --
if the | aw had been uniformy enforced and vi gorously
enforced, right?

You -- you didn't -- didn't have any notion
of doing this sort of thing in 1986, did you?

MS. O GRADY: Your Honor, certainly we
wai ted until 2007.

JUSTI CE SCALI A: So maybe Congress wasn't
worried about it because it seemed very unlikely that
anything like that woul d occur.

MS. O GRADY: Perhaps. But | think also
Congress was recogni zing what this Court recogni zed in
De Canas, was that unauthorized enpldynent has
significant | ocal consequences, so they did not want to
fully pre-enpt State law. They wanted to preserve State
aut hority --

JUSTI CE BREYER: The main -- the main
anomaly seened to ne to be this, that in the Federa
Act, as -- that was the first point that the Chanber
made, that it's a fairly careful balance. There are a
group of people in Arizona, they may | ook as if they
conme from Mexico or speak with an Hi spanic accent, and
you're not certain whether they in fact are illegals or

that they're legal. Now, think of that category.
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Congress has passed a statute that gives the
enpl oyer just as nmuch incentive to verify, so there's no
di scrimnation, as to dism ss, so there's no illegal
hiring. 1It's absolutely balanced. A $1,000 fine for
the one, a $1,000 fine for the other.

So Arizona cones al ong and says: I'l1l tell
you what, if you discrimnate, you know what happens to
you? Nothing. But if you hire an illegal immgrant,
your business is dead.

That's just one thing they do. Now, how can
you reconcile that intent to prevent discrimnation
agai nst peopl e because of their appearance or accent --
how do you reconcile that with Arizona's | aw?

If you're a businessnan,\every i ncentive
under that lawis to call close questions against hiring
this person. Under the Federal |aw, every incentive is
to ook at it carefully.

MS. O GRADY: Your Honor, a couple of
points. First, in ternms of how our |aw works, we do
have a prohibition against investigating any conpl aint
that's based solely on race. So if we get a conpl aint
t hat says those people all | ook Mexican or Hispanic,

t hat does not get investigated under Arizona |law, first.
We al so have crimnal penalties if frivolous conplaints

are filed.
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Beyond that, we have the use of E-Verify,
which is an added protection for enployers to prevent
the hiring of unauthorized aliens. So if they use
E-Verify, if they're in good-faith conpliance with the
| -9 process, they have no risk of exposure under Arizona
| aw, just as true under Federal | aw

JUSTI CE SOTOVAYOR: |'m -- doesn't it
frustrate the congressional intent when the Federal |aw
says that the 1-9 can be used for no purpose other than
t he Federal adjudication of whether a violation has
occurred or not? Doesn't it frustrate that |aw to have
the States raise a defense that depends on forcing
soneone to disclose sonmething that the Federal | aw
protects? \

| mean, this is a vicious circle. Federal
| aw says you can't do the I-9 for -- you can't use it
for any purpose other than the Federal adjudication.
Now you're creating a defense that says you have to
supply us with sonmething that Federal |aw otherw se
protects from di scl osure.

MS. O GRADY: Your Honor, we don't think
that the Federal |aw prohibits the use of an -9 -- of
the 1-9 -- an enployer's use of the -9 in a State
proceedi ng, that these can be used under the Federal

proceedi ng or under the State.
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But, beyond that, if at some point in an
actual enforcenent action it was determ ned that Federal
| aw di d have that inpact, they would still have that
defense available to them They would just have to, you
know, prove it up in a different way other than use the
form

JUSTI CE SOTOVAYOR: That doesn't answer ny
point. Doesn't it frustrate Federal |aw when the
Federal |aw says that 1-9 can be used for no purpose
ot her than the Federal adjudication of the status of
enpl oyees? | think that's --

MS5. O GRADY: Here -- here's what the | aw
says: It may not be used for purposes other than for
enf orcenment of this chapter. And we\believe t hat
a State enforcenment action, under the authority for
preserving sanctions through |licensing and simlar |aws,
would fall within that. So we think they should be able
to use that; the enployer should be able to use that.

JUSTICE ALITO Isn't there -- isn't there a
di fference between saying it may not be used for any
pur pose other than for enforcenent of this chapter and
ot her provisions of Federal |law, on the one hand, and
saying, on the other hand, it may not be used for any
pur pose other than in a Federal proceeding? The

enf orcenent -- the I-9 certainly could be used in a
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Federal proceeding by the enployer. Wuld that then --
woul d that be used for the enforcement of the Federal
law? | wouldn't think so.

MS. O GRADY: That's true, Your Honor.
That's -- that --

JUSTICE BREYER: Is the 1-9 -- | do have a
question on the 1-9. I'mnot certain. | thought under
Federal law that if the enployee -- the enployer isn't
certain, but the enployee says here's ny Social Security
card, here's the driver's license. The enployer | ooks
at that, he's honme free; is that right?

But under Federal -- under your |aw, under
Arizona | aw, he's not home free, and, noreover --
because he -- it may -- he's not honé free. He still
coul d be prosecuted. Is that right or not?

M5. O GRADY: No, that's not right, Your
Honor .

JUSTICE BREYER: So if he shows the driver's
| icense -- under -- under Arizona law, if the -- if he
shows a driver's license and Social Security card, the
wor ker, the enployer |ooks at it, the enployer cannot be
pr osecut ed?

M5. O GRADY: Well, Your Honor --

JUSTI CE BREYER: Yes or no?

MS. O GRADY: We woul d need the evidence
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t hat the person know ngly enmpl oyed the unaut hori zed
alien and a good-faith defense through use of a --

JUSTI CE BREYER: All right. So -- 1 thought
in reading it that it creates sone kind of presunption,
but he is not home free?

MS. O GRADY: No, Your Honor. The -- the
substantive --

JUSTI CE BREYER: But under Federal |aw he is
home free.

MS. O GRADY: The substantive requirenents
under Arizona | aw and Federal |law are the same. We're
| nposi ng no new obligations. And --

JUSTI CE BREYER: So then he's hone free?
Look, I don't -- I'"'mtrying to underétand. Maybe it's
not enough tinme to explain it, but | thought Federal | aw
requires this E-9 business or whatever that E review is.
And | was worried about the E review which it seened to
requi re because it seemed to nme in 20 percent of the
cases where the notice is this guy is not authorized; we
don't have any record that he's authorized to work -- 20
percent of those are wong, and he is authorized to
wor K.

So the enployer who follows that is really
going to fire 20 percent of the people who will be

absolutely entitled to work. And so |I'd just |ike you
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to address those points, as you w sh.

MS. O GRADY: Ckay. And let nme wal k through
how our |aw works to see if this addresses the concern.
So the -- Arizona doesn't change anything in terns of
the use of the 1-9. W retain the sane defense that's
in the Federal |aw for good-faith conpliance with the
-9. We do require enployers to use E-Verify, although
we don't inpose a sanction on that enployer if they
don't use E-Verify.

JUSTI CE G NSBURG: Can you expl ain that,
E-Verify, because this is a Federal resource, and the
Federal Governnment has said we want this to be
voluntary. How can Arizona take a Federal resource,
whi ch the Federal Governnment says is\voluntary except in
certain circunstances, and turn it into sonething that's
mandat ory?

MS. O GRADY: We think the -- that question
I's answered by looking at -- into the conflict
pre-enption analysis, because Congress didn't address
the role of the States with regard to E-Verify. And we
aren't --

JUSTICE GINSBURG. | don't -- | don't get
into any pre-enption or not, but it's -- Arizona wants
to use a Federal resource. And the Fed nakes it

available if the enployer can use it voluntarily, but
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not mandatorily. How can -- how can Arizona set the
rules on the use of a Federal resource?

MS. O GRADY: Your Honor, we can -- as long
as it's not a burden to the objectives of Congress, we
think that we can require enployers wthin our
jurisdiction to use E-Verify.

JUSTI CE SCALIA: Do -- do you neke it
mandat ory?

MS. O GRADY: Well, our statute says you
shall use E-Verify. W don't inpose a penalty against
enpl oyers who fail to use it. The consequences are the
sane as they are under Federal | aw.

JUSTI CE SCALI A:  You just -- you just don't
get the safe harbor. Isn't that the\only consequence?

MS. O GRADY: That's right. You don't get
t he safe harbor under E-Verify. Now -- for the use of
E-Verify. We did add after this |awsuit was filed sone
addi tional requirenments simlar to what they have under
t he Federal system where you can't get State contracts,
you can't get State grants.

JUSTI CE KENNEDY: But you are taking the
mechani sm t hat Congress said will be a pilot program
that is optional, and you are making it mandatory. It
seens to ne that's alnost a classic exanple of a State

doi ng sonething that is inconsistent with the Federal
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requi renment.

MS. O GRADY: Well, again, we |look at the
test for conflict pre-enption in terns of, does this
make it inpossible to conmply with Federal law? No, it's
really a question of are we interfering with
Congress's -- excuse nme -- the Federal Governnent's
ability to achieve its goals? And the goal in
devel oping E-Verify is to have a nore effective
verification system

JUSTI CE BREYER: |If they fail to do it, then
t hey cannot receive any, quote, "grant, |oan, or
per f or mance- based i ncentive," end quote, fromthe State.
That's what the |law says, isn't it?

M5. O GRADY: That's mhaf -- and that was
added after this lawsuit was fil ed.

JUSTI CE BREYER: All right. I woul d think
then the answer to Justice Scalia' s question is, yes,
there is that penalty. It isn't sinply hortatory.

M5. O GRADY: Well, there's no penalty in

terms of --

JUSTI CE BREYER: You don't go to jail.

M5. O GRADY: -- you get fined --

JUSTI CE BREYER: What you do is you | ose any
grant, | oan, or performance-based incentive. |s that
ri ght?
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MS5. O GRADY: That's true under current |aw
That's not what the plaintiffs challenged --

JUSTI CE SCALI A: Does this lawsuit chall enge
t hat ?

M5. O GRADY: That -- it does not, Your
Honor. They just chall enged subsection (A --

JUSTI CE SCALI A:  You're under the old | aw,
and the only -- the only sanction is you | ose the safe
harbor, if that's a sanction.

MS. O GRADY: That's right. That's right,
Your Honor .

JUSTI CE SOTOVAYOR: So, in answer to
Justice Breyer's earlier question, in fact, relying on
the I-9 does not provide a safe harbér, because under
the E-Verify system you can't just rely on the -9
forms and statutes; you have to rely on the E-Verify.

MS. O GRADY: Well, Your Honor, we have the
sane -- it's nodeled after the Federal law. So, just as
Federal |aw has a defense for enployers who in good
faith follow -9, so does the State law. | --

JUSTICE ALITO: The Federal |aw and the
State | aw do seemto be exactly the same on this point,
but | have -- | don't understand how these two
provisions fit together when E-Verify is used.

Suppose an enployer -- the first thing the
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enpl oyer does is receive the forms fromthe enpl oyee,
fromthe 1-9 process. He |ooks at the fornms. Well,
t hey reasonably seemto be authentic. So that enployer
now has the good-faith defense that's provided under --
by the I-9 process, under both Federal |aw and State
| aw.

But, under both Federal |aw and State | aw,
the enpl oyee -- enployer either nust or may al so use the
e-verification system The enployer gets back a notice
of non-authorization. But what -- and that creates,
supposedly, a rebuttable presunption under both systens
that the enpl oyee is not authorized to work.

How does that fit together? If you have a
conpl ete defense for having used the\l-9 process in good
faith, the whole e-verification process seens to be
irrel evant under both Federal |law and State |law. |
don't understand how they fit together.

MS. O GRADY: And, Justice Alito, we haven't
wrestled that in practical application, and I' m not
aware of them reaching that point under the Federal
system either, but -- because it does seem at sone
point, if you -- that the system should work, that if
you have used I-9 and you get back a fina
non-confirmati on, not a tentative non-confirmtion, that

t hat enpl oyee is unauthorized, that that, you know,
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seens like it should carry greater weight in an
enforcement action. But as a -- as an -- on an
as-applied basis, |I'mnot sure how that plays out in an
actual enforcenent action.

CHI EF JUSTI CE ROBERTS: Coul d you -- |
wasn't quite sure what she neant. Judge Schroeder, in
her opinion for the court, enphasized that this statute
was being evaluated on its -- on its face and that --
she said in as-applied, particular challenges m ght
ari se.

How woul d that work? |If we determine this
is not pre-enpted, how would -- on its face, how would
an as-applied chall enge cone about?

MS. O GRADY: | think, Yéur Honor, perhaps
if we -- perhaps in terns of what are the outer limts
of our definition of "license" and their saying that we
are outside the definition of licensing and simlar |aws
In a particular case, perhaps that would be an
as-applied-type chall enge.

| think sone of the 1-9 concerns are perhaps
nore appropriately resolved in a -- in a direct case
where that issue has arisen on an as-applied basis, and
I think she was concerned about sonme of the real
i mpl enent ati on questions that were wapped into the

| egal chall enge.
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But, for the nost part, | think the general
framewor k of our statute is appropriate for -- in this
chal | enge.

JUSTI CE SCALI A: So you think after this
case we could | ook forward to cases, one by one, for al
t he various types of |icenses? Those would be
as-applied chall enges and woul d not have been resol ved
by this case.

MS. O GRADY: Your Honor, my hope is that
we've got --

JUSTI CE SCALIA: We're really wasting our
time here, aren't we?

M5. O GRADY: MW hope is, Your Honor, that
we get sufficient guidance -- \

JUSTI CE SOTOVAYOR: Wouldn't -- wouldn't it
be easier, if that's Justice Scalia's concern, to take
the Solicitor General's position, that if you're
adj udi cating good faith or intent differently in any way
fromthe Federal Governnent, that it's pre-enpted?
Isn't that what waiting for an as-applied chall enge
means, whether or not you are putting different
requi rements on proving good faith?

M5. O GRADY: No, Your Honor, and -- because
| was trying to give sone exanples of the kinds of

things that may come up as a practical matter, but |

44
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
think we can get the guidance fromthis Court. | hope
t hat we can proceed in inplenentation, but --

JUSTI CE SOTOVAYOR: Well, let -- then let ne
ask the question directly. |If Arizona's system does not
permt a enployer to rely on non-suspect docunents, the
| -9 docunents that are permtted enployers to rely on --
the Arizona system says, no, you can't rely on those.

s that pre-enpted or not?

You can't rely on 1-9, or the Arizona system

says -- on the 1-9 docunments. O the Arizona system

says you can't hire sonmeone who hasn't been approved

under the e-verification system |Is that pre-enpted?
M5. O GRADY: | think those would both be
problens. | think we need to be consistent with the --

the structure and the obligations that are inposed under
Federal law in ternms of our sanctions provisions.

JUSTI CE SCALIA: So, are you -- are you
concedi ng that any variation fromthe Federal standards
for -- for crimnal and civil liability is automatically
precl uded?

| mean, as | read the exception, it's an
exception for State licensing and simlar laws. And it
doesn't say "so long as those licensing and simlar |aws
go no further than what the Federal Governnent has

done." | mean, we often allow States to inpose
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regul atory requirenents that go beyond the regul atory
requi rements that the Federal Governnent has inposed,
and that is not automatically considered to be
pre-enpted. So why -- why are you concedi ng that
Arizona cannot go a whit beyond what the Federal
Gover nnment says?

MS. O GRADY: Because | think what Congress
preserved for us was our ability to inmpose sanctions,
i ncl udi ng the suspension and revocation of State | aws.
But | do think they established a uniform national
standard. | don't think we could, for exanple,
establish a -- a strict liability offense in Arizona.
We'd have to have a scienter requirenment as they have in
Federal | aw. \

JUSTI CE BREYER: Now, what | was trying to
get is -- what | was |ooking at specifically is Federal
| aw says, if you | ook at the driver's |license and Soci a
Security card -- those are |-9 docs -- then the enployer
has established an affirmati ve defense and has not

violated the law. That's what it says. You know the

cite -- 27a or whatever. Okay? That's the Federal | aw.
Arizona law that | was reading -- mybe
there's another place | should read -- is it says, on

det erm ni ng whet her he's an unauthorized alien, the

court -- the court shall consider the Feder al
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Government's determ nation. It creates a rebuttable
presunption. That neans it m ght be rebutted. Okay?

So | see a difference there. And the reason
that that's relevant is because, ny first question, if
you are an enployer, prior to your law, it's 50/50. I
better verify because if |I'mdiscrimnating, you know,
da, da, da. And it's not that hard. | just look at the
driver's license and | look at -- I'mhome free, and the
Soci al Security card, and if |I hire an illega
I mm grant, the sane thing, da, da, da. Okay? So sane
bot h ways.

Your |law. Enployer, look at the driver's
| i cense and Social Security, you are not honme free.

Enpl oyer, if it turns out that you'vé been hiring this
illegal immgrant and he's not an American, your

busi ness is finished. But what happens if |

di scrim nate? Under our |aw? Not hing.

Now, that was the original point they nade.
That's why | brought up this question of difference in
standards. And | want to be absolutely clear what your
answer to that is.

MS. O GRADY: And |'m hoping | am being
clear, Justice Breyer. W have the sane standards as
Federal law. W have the same |1-9 defense that's in

Federal | aw.
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JUSTI CE BREYER: Well, where? Where is it
in the statute, then? Because what | read were the
words "rebuttable presunption,” and I m ght be reading
t he wrong words.

M5. O GRADY: Ckay.

JUSTICE BREYER: So tell ne where it is.

MS. O GRADY: Okay. Let nme get to it, and
| et me explain our rebuttable presunption while | find
the specific statutory cite for our 1-9 process.

JUSTICE ALITO WlIl, it's on page 184 to
185 of the appendix to the petition, isn't it?

MS. O GRADY: Yes. And 178a is the
provi sion: For the purposes of this section, enployer
t hat establishes it has conplied in éood faith with the
requi rements of 8 U S.C. 1324a(b) establishes an
affirmati ve defense, et cetera. So that's the provision
t hat provides the 1-9 defense.

JUSTI CE BREYER: Ckay. So the --

MS. O GRADY: The rebuttable presunption
issue -- and this is how that cones into play. W have
to, in bringing an enforcenent action, have to rely --
the State, in nmaking its case, has to rely on
I nformation fromthe Federal Governnment regarding
whet her sonmeone is authorized or unauthorized. W have

torely on that information fromthe Federal Government.
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We bring our action in State court if we have
verification fromthe Federal Governnment that that
person is unauthorized. W have additional information
t hat we've established the scienter requirenent, then we
bring our action. But the enployer has an opportunity
to rebut the evidence that we've presented in a State
court proceeding. It may be, you know, that person
doesn't work for us or sone other type of evidence. So
that's the role of that rebuttable presunption, Your
Honor .

JUSTI CE BREYER: Ckay, thank you. | see
t hat .

M5. O GRADY: Certainly. So in terms of the
prior adjudication -- \

JUSTI CE KENNEDY: Just so you know, |
I nterpret your answer as confirmng the inplication of
Justice Breyer's question, that there is a very
substantial difference in Federal and State |aw on this
point. | mean, you' ve told about -- you know what
| awsuits are about. |If you're -- if you're hone free by
a driver's license and Social Security inspection under
Federal |aw and you're not under State law, that is a
difference --

MS. O GRADY: And our standards are the

sane. And it's subsection (J) in which we have the -9
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affirmati ve defense in our State | aw and our Federal --

CHI EF JUSTI CE ROBERTS: So you think you are
home free under State |aw?

MS. O GRADY: To the extent that you would
-- should be honme free and you'd have the benefit of
t hat good-faith defense.

CHI EF JUSTI CE ROBERTS: It's an affirmative
def ense under bot h.

MS. O GRADY: Yes, Your Honor. But having
the --

JUSTI CE BREYER: The main point -- | nean,
"1l check that. | think naybe | was m staken, perhaps,
in that | was |ooking at the other section.

MS. O GRADY: That's rigﬁt.

JUSTI CE BREYER: But then we're still stuck
with this enornmous discrepancy in penalty. | nmean, |I'm
characterizing it as enornous, but it seens like the --
you know, it's even on discrimnation versus under the
Federal law. It's not even -- your business is out to
| unch, gone, and on the other side it has nothing. What
about that one?

M5. O GRADY: | think, Your Honor, that that
I's the natural consequence of the savings clause that
Congress itself adopted.

JUSTI CE BREYER: The savings clause itself,
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the word "licensing"” -- not everyone | ooks at this, but

| did look at the |legislative history. And when you

| ook at that paragraph on page 39 of the red brief, it

seens to ne that that paragraph says what it neans. |t
says precisely what it is. It says -- the first thing
it says is that, look, if you' re found to have viol ated
this -- where is it? |It's page -- there it is.

Suppose sonebody has been found to have
viol ated the sanctions provision in the Federal
| egi sl ation. Now, you've found -- he has been found by
t he Federal Governnent. Then what the State does, it

can revoke his license. Okay? That's one thing. And

the second thing it says it wants -- doesn't want to
pre-enpt "'fitness to do business Iaﬁs,' such as State
farm | abor contracting laws or forestry laws." In other
words, it's thinking of sone precise set of |icenses,

and that's why this licensing thing was there. And the
very next part of this Federal |aw are conformng
amendnments, and those conform ng anendnments apply to
departnments of governnent that were concerned with
mai ntai ning State farm | abor contractor | aws.

Now, | grant you, you have to go beyond the
text, but sone of us do because we get enlightennent.
And goi ng beyond that text, it seems to me we should

foll ow what that House report says. Now, what is your
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response to that?

MS. O GRADY: Well, first, of course, we

woul d focus on the text where Congress could have but

did not --

JUSTI CE BREYER: Yes, |'ve got --

M5. O GRADY: =-- |imt -- they didn't limt
it.

JUSTI CE BREYER: | said yes, |'ve got broad
licensing -- but let's deal with the part where you | ook

at their explanation as to why they put those words
t here.

MS. O GRADY: Ckay. First, the farml abor
contractor is sinply an exanple, and | think it says
"such as" an exanple of the type of ficensing pr ovi si ons
that existed at this tinme that addressed that. So
that's not an all-inclusive universe of sanctions that
-- of -- of all the licensing |aws that ni ght be subject
to this. They also don't specifically say there has to
be a prior Federal adjudication. That sentence has
passive voice, "has been determ ned," w thout specifying
who is making that determ nation, and it specifically
refers to State and | ocal processes that provide for the
suspension and revocation of State |icenses.

And then the sentence goes -- then there's a

foll owi ng sentence that says, you know, further, we
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don't intend to disrupt |aws such as these forestry and
ot her, you know, fitness to do business.

We think this is a fitness to do business
law in that we are establishing as a State standard that
i f you engage in this conduct of know ngly enploying
unaut hori zed aliens, we are going to have the ability to
take an action against that |license that we have given
you to do business in our jurisdiction. So we think we
fit within that |ast sentence of the -- of the --

JUSTI CE G NSBURG: Can you al so explain the
-9? You said it's the same as in the Fed. Hone free
I f you have docunents, Social Security, driver's
license. But you also require the E-Verify. So how --
does the E-Verify information nndify\the |-9? How --
how do those two --

M5. O GRADY: They work in our system Your
Honor, as they do under the Federal |aw, under -- that
you get a rebuttable presunption if you -- in your favor
i f you' ve used E-Verify, but the affirmative defense if
you've used 1-9. And | am-- there is that caution; it
Is good-faith use of -- of the I-9 system W do have
exanpl es where, for exanple, if an enployer is
term nated because they are unauthorized and they show
up with a different name and different papers 2 weeks

| ater, you're not going to be able to establish your
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good faith. So you're hone free but subject to that
good-faith limtation. But we do incorporate the sane
obligations that exist under Federal | aw.

And also | wanted to address nore on the
farm | abor contractors and the anmendnents. And what we
think that they were doing in those amendnents was
sinply dividing responsibility at the Federal |evel
bet ween t he Departnent of Labor and their processes that
pre-existed | RCA, and what they were establishing in
| RCA, and said we're not going to have these
determ nations of whether they -- the farm | abor
contractor has enployed an unauthorized alien through a
Departnent of Labor process; we're going to instead use
t he | RCA-established process. \

But, inportantly, what Congress did not
change in the agricultural worker regul ations was the
provi si on that addresses State law. It said, before
| RCA and after |IRCA, that those |laws -- those Federal
| aws only suppl enent the authority of the States and
t hat nmeans that they preserved all of the State
authority that they had before IRCA in the area of farm
| abor contractors. And that | think is reinforced by
the legislative history that -- that again reinforces
t hat those have been preserved through | RCA.

This is an area that has traditionally been
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within the mainstream of State police power. W
acknowl edge that Congress does have the authority to
pre-enpt us, but they left inportant discretion in terns
of our ability to inpose sanctions through |Iicensing and
simlar |aws, and we are doing so by establishing this
scheme that provides for the suspension and revocation
of State |icenses.

It's an inportant part of the bal ance that
Congress struck when it enacted | RCA by addressi ng what
State authority would exist after that congressional
enactnment. We think the | ower courts properly
determ ned the scope of that provision.

And unl ess there are further questions, |
t hank you for your attention this nnfning.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Phillips, you have 3 m nutes remaining.

REBUTTAL ARGUMENT OF CARTER G. PHI LLIPS
ON BEHALF OF THE PETI TI ONERS

MR. PHILLIPS: Thank you, M. Chief Justice,
and, once again, may it please the Court:

| want to begin frankly where Justice
Sot omayor pointed ne to before, which is the question of
whet her or not there really is a basis for allow ng the
States to independently investigate and to i ndependently

adj udi cate these matters. And what is the evidence that

55
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
Congress did not intend that?

Justice Breyer quoted fromthe House report,
recogni zing not everybody accepts that, but it does seem
to nme to articulate a very conmmonsense |limtation that
says you have to have a Federal adjudication in the
first instance, and once you' ve got that, then the State
is allowed to add that sanction.

That -- that principle, it seenms to ne, is
reinforced by the limtation on what you can use the 1-9
for. Justice Alito, you asked that question, but it
does seemto ne quite clear that what Congress
envisioned in 1986 when it adopted this is you' re going
to have an exclusively Federal enforcenment schene
i ncl udi ng the adjudi catory process, énd it isonly in
that context that you are allowed to use the 1-9. And
the notion that the State could adopt a standard of
I ntentional or know ngly, and not be able to have the
-9 materials available, seens to ne flatly at odds with
each other, and, therefore, it cannot be that Congress
I ntended under those circunstances to allow these
matters to be adjudicated in that particular fashion.

JUSTI CE Gl NSBURG. What can -- M. Phillips,
what can the State do that would be conplenmentary rather
than conflicting?

MR. PHI LLI PS: | -- it seens to ne the
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easi est -- and of course, this has nothing to do with
what Arizona does -- but the easiest is, if a -- an
enpl oyer is convicted of -- of violating IRCA and a

crimnal sanction, and he happens to be a barber, and
the State licensing |aw says if you're convicted of a --
of a Federal crinme you will | ose your license, it is
avail able to the State under those circunstances -- and
| think this is exactly what Congress had in mnd -- to
I ssue a notice to show cause why that particul ar person
shoul dn't have the license revoked and then go from
t here.

JUSTI CE SCALI A: Convicted by -- by a
Federal Governnent that hasn't gone after many
convi cti ons. \

MR. PHILLIPS: Justice Scalia --

JUSTI CE SCALIA: That's the whol e probl em

MR. PHI LLIPS: Well, no. But,
Justice Scalia, it seens to ne the whole question here
-- and first of all, I don't think pre-enption can be a
nmoving target. | think you have to decide it on a basis
of what Congress had in front of it in 1986. But
remenber, Congress was bal ancing three, at |east, very
difficult problenms: mnimzing burdens on the
enpl oyers, mnimzing discrimnation against people who
are permtted to be hired, and avoiding hiring people
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who are not pernmitted to do so.

And how you properly reconcile that is very
difficult, but the one thing that seens to nme clear is
that that was a choice Congress neant to leave to itself
and to the Federal Governnent to sort out and not to

give the States the opportunity to conme in where they

di d.
And to say one | ast word about E-Verify --
CHI EF JUSTI CE ROBERTS: Well, except --
well, you're just kind of blinking over the savings

clause: except through licensing and simlar |aws. So
that's not a real reservation by Congress of this power
to itself.

MR, PHILLIPS: Well, if you -- if you
I nterpret the savings clause as | do, which neans truly
as a supplenment to Federal -- Federal adjudication, then
it is a very narrow limtation on that basis, because at
that point you've already invoked the entirety of the
Federal schenme, and it doesn't modify the bal ance on
t hose broader | egal issues, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:02 p.m, the case in the

above-entitled mtter was submtted.)
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